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QUESTION PRESENTED | 

| 
Where there is in the administrative record substantial 

evidence to support, and a rational basis for, the findings and 


decision of the Board of Zoning Adjustment that the appeal 


(application) of a property owner for a variance from the! Zoning 


Regulations, so as to permit the construction of a five-story 
commercial office building on property zoned for residential use, 
must be denied, may the District Court, upon review of the 
administrative record, substitute its judgment for that of the Board 
(to which, by reason of its especial expertise in the field, ‘the 
Congress has entrusted the determination of the issues involved) 


and order that the variance sought be granted? 
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JURISDIC TIONAL STATEMENT 
This appeal is from a final judgment of the United States 
District Court for the District of Columbia, entered March 14, 1962, 
compelling the defendants-appellants, the Board of Zoning Adjust- 
ment and its members (hereinafter “the Board" ), to Sant the 
appeal (application) of plaintiff ~appellee, Annie E, Norair (herein- 


after ''Norair" ), for a variance from the Zoning Regulations of the 


District of Columbia (J. A. 58-59). Notice of Appeal was filed on 


April 13, 1962 (J. A. 60). The jurisdiction of the District Court 
was invoked under D. C. Code, 1961, § 11-306 (J. A. 3). This 


Court has jurisdiction under 28 U. S. C., § 1291. 


STATEMENT OF THE CASE 


The Proceedings in the District Court 


By a complaint for injunction filed in the District Court, 
Norair sought to compel the Board to vacate its order of March 20, 
1961, denying Norair's appeal (application), under D. C. Code, 
1961, § 5-420 (3), for a variance from the Zoning Regulations and 
to enter an order granting such appeal (J. A. 3-8). 

The Board, in its answer, denied the material allegations 
in the complaint (J. A. 8-9) and, thereafter, moved for summary 
judgment (J. A. 10), to which motion it attached a copy of the 
complete record of proceedings before the Board on Norair's appeal 
for a variance (J. A. 10-55). Norair filed a cross-motion for 
summary judgment and (as an attachment to a supplemental 
memorandum of points and authorities) an affidavit, executed 


February 1, 1962, of one Thornton W. Owen, a licensed real estate 


auctioneer and appraiser 1 (J. A. 55-57). 

The District Court, upon consideration of the entire record 
before it, found (1) that Norair had shown that, by reason of 
"exceptional narrowness" and "other exceptional conditions" of the 


property for which a variance was sought, the strict application of 


the Zoning Regulations would result in “peculiar and exceptional 


practical difficulties to and undue hardship upon" Norair, and 

that Norair had thus "shown the existence of conditions warranting 
the granting of the variance sought ; " (2) that such variance 

'"* * * can be granted without detriment to the public good and 
without substantial impairment to the intent, purpose and integrity of 
the zone map, as embodied in the zoning regulations and map; " 

and (3) that the Board's refusal to grant the variance " : * * was 
arbitrary, without reasonable foundation, and constituted an abuse 

of discretion" (J. A. 58-59). Whereupon, the District Court 


denied the Board's motion for summary judgment, granted Norair's 


1 This affidavit was, of course, not before the Board when 
it acted on Norair's appeal for a variance, nor did Mr. Owen testify 
before the Board (J. A. 10-55), 


motion for summary judgment, and ordered the Board to vacate its 
order denying Norair's appeal for a variance and to grant, without 
unnecessary delay, the variance sought (J. A. 59). 

The Proceedings before the Board 

On January 31, 1961, Norair filed with the Board? an 
appeal, under D. C. Code, 1961, § 5-420 (3), for a variance from 
the application of the use provisions and floor area ratio require- 
ments of the R-5-D District, as prescribed by the Zoning Regula- 
tions, seeking " * * * permission to raze the existing building 
(1122 - 22nd Street, N. W., Washington, D. C.) and in its place 
to erect an addition to the presently existing Norair Office Building." 
The variance was sought '"' * * * due to the fact expansion dictates 
the necessity for additional office space" (J. A. 12-16). 

Hearings on the appeal were held on February 15, 1961, 
and on March 15, 1961. The record of proceedings before the 
Board (a copy of which was attached to the Board's motion for 
summary judgment filed in the District Court) reflects, in 


substance, the following: 


2 The Board is a statutory body created by the Congress with 
specific and limited powers. See D. C. Code, 1961, § 5-420. 


The property for which a variance was sought (Lot 832 in 
Square 51) is located on the west side of Twenty-second Street, 
Northwest, approximately midway between New Hampshire Avenue 


and M Street, in an R-5-D (General Residence) District (J. A. 13; 


3 
Folder: A-9 - A-13 ). It is level, rectangular in shape, has a 


frontage of 18 feet on Twenty-second Street, a depth of about 72 feet, 
and contains an area of about 1300 square feet (J. A. 54; Folder: 
A-7, A-9 - A-13). It is bounded on the north by a public alley; 

on the west by other property owned by Norair, fronting on Reeds 
Court, and used as an employee parking lot; on the east bi Twenty- 
second Street; and on the south by other property owned by Norair 
improved by a modern five-story building, known as the Norair 
Office Building, which enjoys a non-conforming commercial use 

(J. A. 24; Folder: A-7, A-9). The Norair Office Building has a 
frontage of about 96 feet on Twenty-second Street and a depth of 
about 72 feet (Folder: A-7, A-11). Norair also owns all the 


properties between the Norair Office Building and Reeds Court, as 


é By leave of Court, the photographs and plats attached as 
exhibits A-8 through A-13 to the affidavit of Robert O. Clouser 
(J. A. 10-12) are contained in folders, in lieu of printing in 
joint appendix. 


well as various properties immediately across (on the west side of) 
Reeds Court and extending through to Twenty-third Street (Folder: 
A-9). 

Across the alley from the property for which a variance was 


sought and extending north along the west side of Twenty-second 


Street, in an R-5-B District, are seven other properties (each 


improved by a brick row house used as a residence) also level and 
rectangular in shape, with slightly less frontage on Twenty-second 
Street than, and (with one minor exception) the same depth as, the 
property for which a variance was sought (J. A. 27; Folder: A-11 - 
A-12). Two of these seven properties are owned by Norair (Folder: 
A-9). Norair also owns all the properties between these seven 
properties and Reeds Court (Folder: A-9). The area to the north 

of these seven (and two other) properties is zoned for commercial 
use (Folder: A-13). 

On the east side of Twenty~second Street, between New 
Hampshire Avenue and M Street, are five properties (each improved 
by a house used as a residence) in the same R-5-D District as, 
and two of which are directly across the street from, the property for 
which a variance was sought (Folder: A-9, A-11 - A=12). In the 
same immediate area and in the same R-5-D District are many, 


many other properties substantially similar in size, shape, and 


topography to the property for which a variance was sought, and 
still others of smaller area and of irregular shape (Folder: A-9 - 
A-13). Plats showing the size, shape, location, and (in many 
instances) use of all the properties in the area were ieceieed in 
evidence by the Board (Folder: A-9 - A~13). Several photographs 
of the area were also received in evidence by the Board (Folder: 
A-5 - A-8). | 

The property for which a variance was sought is improved 
by a two-story brick office building, described as "an antiquated 
row house," which, by reason of its use as an office building cn 
the effective date of the 1958 Zoning Regulations, enjoys a non- 


4 and which is being used by Norair 


conforming commercial use 
primarily for the storage of large numbers of architectural plans, 
used in connection with the construction of buildings, including 
"three whole rooms filled with the Smithsonian Institution's plans" 
(J. A. 36, 48; Folder: A-7). The Board made an inspection of 
the property before acting on the appeal for a variance (. A. 53). 


5 Prior to May 12, 1958, the area was zoned for commercial 


If the. variance sought was granted, Norair proposed to 
demolish the existing building > on the property and, in its place, 
to erect a five-story addition to the Norair Office Building 
(J. A. 14, 16, 18). Architectural drawings and plans of the proposed 
addition were exhibited to the Board (J. A. 23-24). Although not 
all the space in the Norair Office Building is occupied by Norair, 
it was contended that the additional space which the proposed 
five-story addition would provide was needed because "our office 
staff has tripled in size" due to "the great expansion of the Norair 
Engineering Corporation in recent months" (J. A. 16, 33-34; 
Folder: A-7). 

Norair had owned the property for which a variance was 
sought since "[l]ong prior to 1958" (J. A. 44). The building on 
the property had been allowed to deteriorate to such an extent that 
"in many, many respects [it] fails to conform to the housing code" 


(J. A. 43). 


a The demolition of the building would, of course, terminate 
the non-conforming commercial use and, under its present zoning, 
a new commercial building could not be erected on the property 
without the variance sought. Section 3105. 2 of the Zoning 
Regulations. 


It was asserted that Norair's use of the property for which 
a variance was sought was not an "efficient" or "adequate" 
use; that it would not be possible to "economically remodel the 
existing structure to make it an efficient office space; " and that 
"[t]he poor residential character of the neighborhood would not 
warrant the expense to reconvert the structure to a residence nor 


would it be practical to erect a new town house for the same 


reason" (J. A. 19-20, 29, 48-49). 


It was asserted further that, because of the 18-foot width 


of the property, it could not be used, by itself, for the erection of 
a "high density elevator type apartment structure," the "highest 
and best use" permitted under R-5-D zoning; nor, because of its 
location between the alley on the north and the Norair Office 
Building on the south, could it presently be "assembled" and so 
used in conjunction with other properties (J. A. 19-20, 28, 44-45), 
If the building was demolished, the property could be used 
by Norair for additional employee parking space (a use to which 
it is particularly adaptable by reason of the adjoining alley), but 
such use, it was argued, would not be "practical" because "Ty]ou 
don't expect a man in business to tear down that business to provide 


parking" (J. A. 29). 


In a written report submitted to the Board on behalf of 
Norair, Mr. Charles C. Koones (not then a member of the Board) 
of Koones and Montgomery, Inc., Realtors, stated that, in his 
opinion, the property would not be adaptable to any of the "major 
uses" permitted under R-5-D zoning, which he listed as: all 
types of residential properties, embassy, church, parsonage, 


philanthropic or eleemosynary institution, hospital, club, or hotel. 


Mr. Koones also gave as his opinion that "[t]he proposed improve- 


ments will not downgrade values in the neighborhood but will tend 
to improve them, nor will it impair the intent, purpose and 
integrity of the Zone plan" (J. A. 18-21). 

Mr. Koones conceded that the existing building on the pro- 
perty ''might be used by another firm as an office" but asserted 
that, because of its age, appearance, and non-conforming use, it 
"lacks a general appeal to other users" (J. A. 21). 

On March 20, 1961, the Board (with one member dissenting) 
entered an order denying Norair's appeal for the following reasons: 

(1) As the result of an inspection of the 
property by the Board, and from the records 
and the evidence adduced at the hearing, the 
Board was unable to find and [Norair] was 


unable to prove that by reason of exceptional 
narrowness, shallowness or shape of the specific 


piece of property, or by reason of exceptional 
topographical conditions or other extra- 
ordinary or exceptional situation or condition 
of the property, that the strict application 

of these regulations will result in peculiar 
and exceptional practical difficulties to or 
exceptional and undue hardship upon the 
owner of said property. The Board further 
finds that this relief cannot be granted without 
substantial detriment to the public good and | 
without substantially impairing the intent, 
purpose, and integrity of the zone plan as 
embodied in the Zoning Regulations and map.’ 


(2) The Board finds that the lot in question 
is a normally shaped piece of property having 
a frontage of 18 feet on 22nd Street anda depth 
of 72 feet plus. The lot contains an area of 
1300 square feet of land area and is rectangular 
in shape. We find that the lot can be used for 
its zoned purpose, namely, a permitted R-5-D 
use (J. A. 53-54). 


STATUTE INVOLVED 


District of Columbia Code, 1961, Section 5-420 (3); Act 


of June 20, 1938, 52 Stat. 799, ch. 534, § 8: 


* * * 


Upon appeals the Board of [Zoning] Adjust- 
ment shall have the following powers: 


* * * i; * 


(3) Where, by reason of exceptional narrow- 
ness, shallowness, or shape of a specific piece 
of property at the time of the original adoption 
of the regulations or by reason of exceptional’ 


topographical conditions or other extra- 
ordinary or exceptional situation or condition 
of'a specific piece of property, the strict 
application of any regulation adopted under 
sections 5-413 to 5-428 would result in peculiar 
and exceptional practical difficulties to or 
exceptional and undue hardship upon the owner 
of such property, to authorize, upon an appeal 
relating to such property, a variance from such 
strict application so as to relieve such 
difficulties or hardship, provided such relief 
can be granted without substantial detriment to 
the public good and without substantially 
impairing the intent, purpose, and integrity of 
the zone plan as embodied in the zoning regula- 
tions and map. 


* 


STATEMENT OF POINTS 
| 


1. The District Court erred in finding that the Board's 
refusal to grant a variance from the Zoning Regulations, s0 as to 
allow the construction and use of a five-story commercial office 
building in a residentially-zoned area was “arbitrary, without a 
reasonable foundation, and constituted an abuse of discretion. 

2. The District Court erred in substituting its judgment 
for that of the Board and ordering that the variance sought be 


granted. 


3. The District Court erred in failing to grant the Board's 


motion for summary judgment. 
SUMMARY OF THE ARGUMENT 

There is in the administrative record substantial evidence 
to support the findings of the Board (1) that Norair failed to prove 
that, by reason of exceptional narrowness, shallowness, shape, 
topography, or other extraordinary or exceptional situation or 
condition of the property for which a variance was sought, ‘the strict 
application of the Zoning Regulations would result in peculiar and 
exceptional practical difficulties to or exceptional and cnaue hard- 


ship upon Norair; (2) that to grant the variance sought would 


result in substantial detriment to the public good and would 
substantially impair the intent, purpose and integrity of the zone 
plan as embodied in the Zoning Regulations and map; and (3) that 
the property for which a variance was sought can be used for its 
zoned purpose, namely, a permitted R-5-D use. The District 
Court, therefore, erred in denying the Board's motion for summary 
judgment, granting Norair's motion for summary judgment, and 
substituting its judgment for that of the Board and ordering the 
Board to vacate its order denying Norair's appeal for a variance 
and to grant the variance sought. 

ARGUMENT 


There is in the administrative record substantial 
_ evidence to support, and a rational basis for, 


; the refusal of the Board to grant the appeal 


for a variance. 


The Board is empowered by D. C. Code, 1961, § 5-420 (3), 


to grant a variance from the Zoning Regulations only where a 
property owner can show that '" * * * by reason of exceptional 


narrowness, shallowness, or shape of a specific piece of property 


6 The Statute also appears in the Zoning Regulations as 
Section 8207. 11. 
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* * * or by reason of exceptional topographical conditions or other 

extraordinary or exceptional situation or condition of a specific 

piece of property, the strict application of any pesulation + ae 

would result in peculiar and exceptional practical difficulties to or 

exceptional and undue hardship upon the owner of such property i ac 

[Emphasis supplied.] Such relief, however, cannot be granted 

if it would result in "substantial detriment to the public good” 

or would substantially impair "the intent, purpose, and integrity 

of the zone plan as embodied in the zoning regulations and map." 
Following full and complete public hearings on Norair's 

appeal for a variance, the sufficiency and fairness of which were 

in no way challenged in the District Court, the Board found 

(1) that Norair had failed to prove the existence of any Nextra- 

ordinary or exceptional situation or condition of the property. sh 

as set forth in the statute, which, if the variance sought was not 

granted, would result in peculiar and exceptional practical 

difficulties to or exceptional and undue hardship upon" Norair, and 

(2) that the variance sought could "not be granted without substantial 


detriment to the public good and without substantially impairing the 


intent, purpose and integrity of the zone plan as embodied in the 


Zoning Regulations and map." The Board, accordingly, denied the 
appeal (J. A. 53-55). 

The District Court, unquestionably substituting its judgment 
for that of the Board, found (1) that Norair had shown that by 
reason of "exceptional narrowness" of the property and by reason 
of "other [unspecified] exceptional conditions" of the property the 
strict application of the zoning regulations would result in "peculiar 
and exceptional practical difficulties to and undue hardship upon" 
Norair, and that Norair had thus "shown the existence of conditions 
warranting the granting of the relief sought; and (2) "that such 
relief can be granted without detriment to the public good and 
without impairment to the intent, purpose and integrity of the zone 
plan, as embodied in the zoning regulations and map."' The District 
Court, accordingly, ordered the Board to grant Norair's appeal for 
a variance (J. A. 58-59). Plainly, this was reversible error. 


The scope of judicial review of the decision of an adminis- 


trative agency, such as that here involved, is severely limited. Such 


review is in no sense a trial de novo. If there is in the administra- 
tive record substantial evidence to support, anda rational basis for, 


the decision of the agency, the court may not substitute its 
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judgment and, upon the same record, reach a decision contrary to 
that of the agency to which, by reason of its especial espera 

in the particular field, the Congress has entrusted the resolution 
of the issues involved. It is only where the decision of the admin- 
istrative agency is clearly arbitrary or capricious that the court 
may strike down its action. 7 And, manifestly, that is not the 
situation presented here. Review of the administrative raced 
discloses substantial evidence to support, and a rational basis for, 


the Board's decision denying Norair's appeal for a variance and, 


accordingly, its action is not, as the District Court erroneously 


concluded, "arbitrary, without reasonable foundation, and * * * 
an abuse of discretion." 

The property for which Norair sought a variance a level, 
it is rectangular in shape, and is of "normal" size, having a 
frontage of eighteen feet on Twenty-second Street and a depth of 


over seventy-two feet. The court can judicially notice that there 


7 Federal Communications Commission v. WOKO, Inc. 
(1946), 329 U. S. 223; Lewis, etal. v. District of Columbia, et al. 
(1951), 89 U. S. App. D. C. 72, 190 F. 2d 25; Fastland Company v. 
Federal Communications Commission (1937), 67 App. D. C. 316, 
92 F. 2d 467, cert. den., 302 U. Ss. 735; Proctor & Gamble Co. v. 
Coe (1938), 68 App. D. C. 246, 96 F. 2d 518, cert. den., 305 
U. S. 604; O'Boyle v. Coe (D. C. D. C., 1957), 155 F. Supp. 
581. 


are in the District of Columbia thousands of properties of substan- 


tially similar size, shape and topography. Plainly, therefore, 


such a piece of property is not of exceptional narrowness, shallow- 


ness, shape, or topography. Nevertheless, the District Court 
found that Norair had shown that by reason of the ''exceptional 
narrowness" of the property (it apparently agreed with the Board 
that the property was not of exceptional shallowness, shape or 
topography) the strict application of the Zoning Regulations would 
result in "peculiar and exceptional practical difficulites to and 
exceptional and undue hardship upon"' Norair. The District Court's 
finding in this respect is not only without support in the record, it 
is contrary to reason. The plats which were received in evidence 
by the Board show that there are in the same immediate area 
innumerable other properties of the same and lesser width, and it 
is a matter of common knowledge that there is nothing "exceptional" 
about an eighteen foot wide piece of property, especially in the 
downtown area of the city. Surely it approaches the ludicrous to 
even suggest that, in this area, an eighteen foot wide piece of 
property is of such "exceptional narrowness" that it results in 


"peculiar and exceptional practical difficulties to or exceptional 


and undue hardship upon the owner," thus entitling him to a variance 


from the Zoning Regulations. If such were the law the ‘zone 
plan as embodied in the zoning regulations and map" would soon 
cease to exist. Yet, the District Court so held in this case. 

The District Court found also that Norair had shown that by 
reason of "other exceptional conditions" of the property the strict 
application of the zoning regulations would result in “peculiar and 
exceptional practical difficulties to and undue hardship upon" 
Norair. It did not specify, or even suggest, however, what these 
“other exceptional conditions" might be. | 

Norair's contentions before the District Court were (1) that 
by reason of the extraordinary or exceptional condition of the 
property, i. e., the building on the property had been allowed to 
deteriorate to such an extent that no "efficient" or "adequate" 
use could be made of it in its present condition and its remodelling 
into "efficient office space’ or into a residence would not be 
"economically" feasible, and (2) that by reason of the extra- 
ordinary and exceptional situation of the property, i. e. its 
location between an alley on the north and the Norair Office 
Building on the south, in an area containing a number of ether 


buildings also enjoying non-conforming commercial uses, the 
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strict application of the Zoning Regulations would result in 
“peculiar and exceptional practical difficulties to and exceptional 
and undue hardship upon" Norair. 


Inasmuch as the District Court found that Norair had shown 


the existence of "other exceptional conditions" [emphasis supplied] 


of the property and did not find that Norair had shown the existence 

of other extraordinary or exceptional situation of the property, 

it is apparent that the District Court's holding in this respect is 

based solely upon the alleged exceptional conditions of the property 

and not upon its alleged extraordinary or exceptional situation. 
Although Norair argued before the Board that its use of 

the property is not an "efficient" or "adequate" use, it is clear 

from the record that Norair is using the building for the storage 

of large numbers of architectural plans, including "three whole 

rooms filled with the Smithsonian Institution's plans." Manifestly, 

if the building is demolished, sold, or converted to other uses, 

Norair will be required to obtain an equivalent amount of space else- 

where for the storage of such plans. Clearly then, Norair 

is presently making, and can continue to make, "efficient" and 

"adequate" use of the property. Of course, the construction 

of a new five-story office building thereon would permit a ‘more 

"efficient" and "adequate" use of the property, but if the "zone 


plan as embodied in the zoning regulations and map" is to be 


preserved, this obviously does not entitled Norair (or any of the 
other hundreds of owners of substandard buildings in the city) to 
a variance from the Zoning Regulations. Beirn v. Morris (Sup. Ct., 
N. J., 1954), 103 A. 2d 361. 

Moreover, Mr. Charles C. Koones, Norair's "expert," 
conceded that the existing building on the property "might be 
used by another firm as an office" (J. A. 21). 

The Board specifically found that the property "can be 
used for its zoned purpose, namely, a permitted R-5-D use, vy 
which would include of course, all uses permitted, in the R-1, 
R-2, R-3 and R-4 Districts. See Sections 3102. 31, 3103. 31, 3104. 31 and 


3105. 31 of the Zoning Regulations. Such uses, as of right, among 


many others, are: all types of dwellings, church, parsonage, 


embassy, private school, community building, sorority or 

fraternity house, philanthropic or eleemosynary institution, chancery, 
flat, rooming or boarding house, clinic, private club, residence 

for teachers, museum or art gallery. See Sections 3101, 3102, 3103, 3104 
_ and 3105 of the Zoning Regulations. In addition, a special exception 
(entirely distinct from a variance), if granted under Section 8207. 2 of 


the Zoning Regulations, would permit many other uses of the property. 


Plainly, the property for which Norair sought a variance, 
with or without the existing building thereon, could be used for 
many, if not all, of the above enumerated uses, as well as for other 
permissible uses. Indeed, Norair does not contend that it cannot 
be so used, but only that it cannot be "economically" converted 
to such uses. 

But the law is well settled that economic hardship alone 


is insuffient to justify the granting of relief from the enforcement 


of a Zoning regulation. Village of Euclid, et al. v. Ambler Realty 


Company (1926), 272 U. S. 365; Leventhal, et al. v. Distiict of 
Columbia, etal. (1938), 69 App. D. C. 229, 100 F. 2d 94; Salyer v. 
McLaughlin (1957), 100 U. S. App. D. C. 29, 240 F. 24891. 

This Court succinctly stated the law in Leventhal (69 App. D. C. at 
pp. 230-231) as follows: 


* * * Plaintiffs allege that they cannot get 
enough rent for their property, as now zoned, 
to pay taxes and other carrying charges. This 
suggests that their taxes are too high, but not 
that their zoning is clearly unreasonable and 
arbitrary. Plaintiffs would make more money 
if their zoning were changed. But residential 
zoning is not invalidated by the fact that if the 
property "were available for business purposes 
its market value would be greatly enhanced." 
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Zahn v. Board of Public Works, 274 U. S. 
325, 327, 47S. Ct. 594, 71 L. Ed 1074. 
Zoning may inflict serious pecuniary injury | 
upon the plaintiff without being arbitrary. * * * 
As a basis for the relief sought Norair relied heavily upon 
the nonconforming commercial uses of many of the buildings in 
the area. Whatever merit there may be in Norair's argument in 


this respect, it was addressed to the wrong body. If by reason of the 


commercial nature of the area, five-story office buildings, such as 


that Norair sought permission to erect, should be permitted therein, 


the remedy lies with the Zoning Commission and not with the 
separate and distinct Board of Zoning Adjustment. Compare 

D. C. Code, 1961, §§ 5-412-3-4, with D. C. Code, 1961, 

§ 5-420. The power of the Board is limited to granting relief from 
the strict application of the Zoning Regulations only where the 
extraordinary and exceptional circumstances set forth in Section 
5-420 (3) are shown to exist. It has no power to ) amend the Zoning 
Regulations. That is the function of the Zoning Commission. And 
the relief Norair sought from the Board is, in substance and in 
effect, an amendment to the Zoning Regulations, not a variance 


from their strict application. 


Moreover, as the Supreme Court of New Jersey said in 
Beirn v. Morris (1954), 103 A. 2d 361, 364: 
The nonconforming uses do not justify 
the variance sought. If the rule were other- 
wise, one variance would sustain if it did 
not compel others, and thus the general regu- 
lations would in time be rendered abortive. 
[Authorities cited omitted. ] 
Assuming, arguendo, that, as the District Court found, 
Norair had "shown the existence of conditions warranting the 


granting of the variance sought" the authority of the Board to 


grant the appeal was still limited. The Board could not grant the 


relief sought if to do so would result in "substantial detriment to 
the public good" or would substantially impair "the intent, purpose, 
and integrity of the zone map as embodied in the zoning regulations 
and map." 

In addition to finding that Norair had failed to show the 
existence of any extraordinary or exceptional situation or condition 
of the property which, if the variance sought was not granted, would 
result in "peculiar and exceptional practical difficulties to and undue 
hardship upon" Norair, the Board found that the granting of the 
variance sought would result in "substantial detriment to the public 


good" and would substantially impair "the intent, purpose » and 
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integrity of the zone plan as embodied in the zoning regulations 


and map." 

The decision of the Board in this respect being in a field 
that requires specialized knowledge of real estate uses and values 
and an intimate knowledge of the future plans and future develops 
ment of the District of Columbia, the Board was best equipped to 
decide these issues. It follows that the District Court erred in 
substituting its judgment for that of the Board. Selden - Capitol 
Hill Southeast Citizens Association, et al. (1954), 95 U. s. App. 
D. C. 62, 219 F. 2d 33, cert. den., 349 U. S. 944; Lewis, et al. 
District of Columbia, etal. (1951), 89 U. S. App. D. C. 72, 

190 F. 2d 25. : 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that 
there is in the administrative record substantial evidence to 
support, anda rational basis for, the Board's denial of Norair's 
appeal for a variance and, therefore, its denial of the appeal was 
neither arbitrary nor capricious. The judgment of the District 
Court should, accordingly, be reversed and the cause remanded 
with instructions to grant summary judgment in favor of the Board. 
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Counsel, D. C. 
HUBERT B. PAIR, 
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Counsel, D. C. 
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QUESTION PRESENTED 


In the opinion of the Appellee the pertinent question 


is: 

Where a property owner shows uncontradicted Pacts which con- 
stitute a "hardship" as defined by the Zoning Regulations thereby 
requiring the granting of a variance, and no evidence is intro- 
duced in the record in opposition thereto, was not the District 
Court correct in reversing the denial of the Board of Zoning Ad- 
justment of the appeal for a variance and directing that the 


variance sought be granted? 
OR 


Where the conditions for the granting of a variance have 
been shown by uncontradicted evidence and no opposition or evi- 
dence in opposition has been offered thereto, is not the denial 
of the variance petition by the Board of Zoning Adjustment arbi- 


trary and capricious as a matter of law? 
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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellee, Norair, has long been the owner of a group of con- 
tiguous lots on the West side of 2@nd Street, N. W., between New 


Hampshire Avenue and M Street. At the time of purchase, and for 


many years prior thereto, these lots had been zoned second com- 


mercial. (J. A. 44). Several years ago Norair erected a modern, 
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five story office; building, permitted by that zoning, on the 
larger southern two lots of the total of three lots owned by Nor- 
air, designated as Lots 852, 858 and 832, fronting on 22nd Street. 
This building was completed in 1952. The building was not ex- 
tended to cover Lot 832, also owned by Norair, because those 
premises were being used by Norair in certain work which could 
not then be interrupted. Lot 832 was and is presently occupied 
by an antiquated three story structure known as 1122 22nd Street, 
and is the subject of this appeal. (J.A. 41-44). 

In addition to the lots owned by Norair, the immediate neigh- 
borhood is, and has for many years been devoted to commercial use. 
(J.A. 42,56). Immediately to the south of the Norair property, 
at the corner of 22nd Street and New Hampshire Avenue, there is a 
gasoline filling station, one of the oldest in the District of 
Columbia. To the rear of the Norair property, and occupying the 
center or "court" of the subject square, are factories and sheds 
devoted to sheet metal fabrication and awning and shade manufac- 
ture. North of the Norair property, on the corner of the subject 
square, at 22nd and M Streets, N.W., is a large parking lot that 
is used all day and most of the night in conjunction with 
"Blackie's" restaurant. The square to the north is 70% owned and 
operated by the local Cadillac garage and distributorship. (J.A. 
an, te Cap 

In 1958 new Zoning Regulations were adopted in the District 
of Columbia, designating the square in which the subject property 


is located, as R-5-D (J.A. 44). Today, no property in this en- 


tire square has been improved for an R-5-D purpose and only one 
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property in the four contiguous squares has been improved for a 
use encompassed by R-5-D zoning. (J.A. 56). Subsequent to the 
adoption of the new Zoning Regulations, Norair, applied for a var- 
dance on Lot 832 which would permit him to raze the existing 
structure and extend his new office building accordingly. (J.A. 
14). The building occupying Lot 832 is a dilapidated and anti- 
quated semi-detached Single dwelling of approximately one hundred 
years vintage. (J.A. 43). It lacks a stairway from the first to 
the second floor, lacks Sanitary and heating facilities, and is 
presently used by Norair solely for the storage of architectural 
plans for various construction projects in which he' “3 engaged. 
(J.a. 43, 48). | 

The lot is 18 feet wide and 72 feet deep, fronting on 22nd 
Street. (J.A. 45). It is Joined on the south by the said Norair 
office building, bounded on the north by a public alley and to 
the rear by the aforesaid sheet metal works. (J.A, ult). Although 
the property "enjoys" a non-conforming commercial use, this does 
not permit of its improvement or expansion for that purpose. 
(J.A. 57). Additionally, the record in the District: Court dis- 
closes from the testimony of real estate experts, that the prop- 
erty is incapable of improvement for use in accord with R-5-D 
zoning, and that it would be "economically disastrous" to erect 
a new private dwelling, or to so improve the present dwelling as 
to make it capable of habitation at that location. (Ja. 19, 20, 
45, 57). The testimony and drawings of a registered architect 


disclose that the lot is too narrow for improvement in the manner 


for which it is zoned. The requirements of the District of 
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Columbia Building Code preclude the designing of an apartment 
house which would contain the required walls, halls, room size 
and elevator facilities and still fit the subject lot, due to its 
extreme narrowness. (J.A. 45) 

The real estate experts were unanimous in their agreement 
that the variance could be granted without "substantial detriment 
to the public good and without substantially impairing the in- 
tent, purpose and integrity of the zoned plan as embodied in the 
Zoning Regulations and map." (J.A. 21, 56). The record discloses 


no private opposition to the granting of the variance (J.A. 52) 


and there was no evidence adduced by the Appellant in opposition 
thereto. The only facts in the record are those supplied by 
Appellee. 


REGULATIONS INVOLVED 


Zoning Regulations of the District of Columbia, Section 
3301.1. 


Except as prescribed in the other paragraphs of this section, 


the minimum dimensions of a lot in a Residence District shall be 


as given in the following table: 


* * * * 
R-4 


Row dwelling ...... . 1800 


* * * * * * 


Section 7107 - Enlargement of Structures: 


7107.1 No structure devoted to a non-conforming 
use may be enlarged, nor may a new structure 
be erected to house a non-conforming use. 


* * * * * * * ‘* * 


Section 8207.11 - Where, by reason of exceptional narrow- 
ness, shallowness or shape of a specific piece 
of property at the time of the original adoption 
of the regulations or by reason of exceptional 
topographical conditions or other extraordinary 
or exceptional situation or condition of a specific 
piece of property, the strict application of any 
regulation adopted under this Act would result in 
peculiar and exceptional practical difficulties to 
or exceptional and undue hardship upon the owner 
of such property, to authorize, upon an appeal 
relating to such property, a variance from such 
strict application so as to relieve such diffi- 
culties or hardship, provided such relief can 
be granted without substantial detriment to the 
public good and without substantially impairing 
the intent, purpose, and integrity of the zone 
plan as embodied in the zoning regulations and 
map. 


SUMMARY OF ARGUMENT 


Appellee's property was zoned for commercial use when pur- 
chased by her. Appellee thereupon erected a large office build- 
ing on a majority of said property, leaving the subject lot sand- 
wiched between said building and a public alley. A sheet metal 
shop occupies buildings to the rear of said property. The build- 
ing presently occupying said lot is antiquated and dilapidated. 
The lot is so narrow that it cannot be devoted to the erection 
of apartments. It cannot reasonably be devoted to single dwell- 
ing purposes. The surrounding neighborhood is predominantly com- 
mercial in character. There was no private opposition to Appel - 
lee's application and Appellant has introduced no evidence in op- 
position thereto.’ The unnecessary hardship suffered by Appellee 
is peculiar to her property and is not common to other property 
in the neighborhood. The denial by the Board of Zoning Adjust- 

“ment of Appellee's application for a variance was so unreasonable 
-as to constitute an arbitrary and capricious interference with 


the basic right of private ownership. 


ARGUMENT 


Appellee's property was zoned commercial 
TST esa 2S Surrounded 
y_ commercial uses. . 
The property was zoned commercial to begin with. For years 
before the new zoning maps were published, the Appellee had owned 
and used the property in connection with the sheet’ metal business 
run by her husband and herself. The particular hardship in this 
case arises from the fact that while all of the properties owned 
by the Appellee on 22nd Street, N.W., were zoned second commer-. 
cial, Appellee and her husband built a modern, five story brick 
office building on four of the five lots, leaving the last, the 
instant lot, improved by a one hundred year old, pees story, 
brick residence which, during the completion of the! office build- 
ing, was used as a temporary office and has since bean used as a 
storage place for architectural plans and papers. Historically, 
this section has been used for second commercial warocnees As 
one goes around the square to the south of this property, one 
immediately encounters a gasoline filling station that is one of 
the oldest in the District of Columbia. Proceeding: around the 
square on M Street one finds the whole side of the square occu- 


pied by commercial improvements. The core of the square as shown 


by the plat, and as also shown by the pictures, is almost com- 


pletely occupied by manufacturing and commercial usage. At about 
the time of the filing of the application for a variance by Ap- 
pellee, the Appellant, disregarding the zoning map which it urges 
in opposition to the instant application, granted "Blackies" 

7 


Restaurant a commercial use, to wit, a parking area to be used 
in conjunction with a restaurant, a large area immediately to 
the north of the subject property and on the corner of 22nd and 
M Street, N. W. 

For almost as long as the instant property had been zoned 
second commercial, the properties in the square immediately north 
of the square in which the property is located, had been used for 
second and first commercial purposes. The Capital Cadillac show- 


rooms and garages and the McArdle Printing Company plant comprise 


over 70% of the area of the Square and have been there for many, 


many years. On the other hand, the residential usages that are 
present are completely obsolete and consist of only a few scat- 
tered single family dwellings that have yet to be combined in 

one ownership such as would be necessary for improvement under 


the R-5-D zoning classification, that is, high rise apartments. 


Because of the exceptional narrowness 
and other conditions of the lot existin 
when the regulations were Sappeees a 
variance is made nercasary or e 


ractical use o e . 


As has been stated previously, the classification of R-5-D 
was designed for downtown areas wherein are found high rise apart- 
ments. This classification permits the greatest density and the 
highest improvement of apartments. (J.A. 19, 44). Any lesser use 
would normally and economically be found in other zoned areas. 
Normally, the full development of an R-5-D area is achieved by 
assembling single dwelling lots into a large holding and there- 
after building a large apartment thereon. The hardship in this 
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instance is further demonstrated by the fact that the instant 
lot, being only 18 feet wide, is impossible of improvement for an 
apartment house. It cannot be assembled with other lots, there- 
by enlarging it. It is pinched in between a public alley and a 
modern office building. Its width precludes the necessary walls, 
halls, elevator facilities and minimum sized rooms as provided 
for apartment buildings under the District of Columbia Building 
Code (J.A. 19, 45). It would be "economic suicide" to erect a 
Single dwelling at the site because the ground is so valuable that 
the house upon it, to be economically proportioned, would have 
to be of a size and value far in excess of the capability of any 
of those in the neighborhood. (J.A. 20, 57). Thus the lot can- 
not be used for an apartment site and is too small for the mini- 
mal lot requirement for a single residence. (The lot contains 
1300+ feet while the minimum lot area is 1800 feet, Sec. 3301.1 
Zoning Regulations, D.C.). | 

The "exceptional" situation or condition of the property was 
cited by Mr. Charles C. Koones, real estate expert (and now a 
member of the Appellant Board) , when he said "The highest and 
best use under the zoning is development with a high density ele- 
vator type apartment structure but because of the size - 18! x T2' 
= 1300 square feet, it would not be practical to develop it in 


this manner, nor can the lot be used in connection with other 


property on the north because of the adjoining public alley. The 


property on the South is adequately and expensively developed 
with a five story office building and therefore cannot be used 
for an apartment development with that holding." 
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"The old residence is now being used for a make-shift office 
and is outmoded for that purpose. The poor residential character 
of the neighborhood would not warrant the expense to re-convert 
the structure to a residence, nor would it be practical to erect 
@ new town house for the same reason." (J.A. 20). 

The witness then cited the main uses permitted under the 
R-5-D zoning and concluded that "It is my opinion that none of 
the above uses would be adaptable to the subject property." (J.A. 
20). 

Mr. Thornton W. Owen, another real estate expert, stated 
"That due to the narrowness of Lot 832 it would not be feasible 
to erect any sort: of medium or high density residential dwelling; 
that surrounded by the commercial, industrial and office build- 
ing uses above referred to, the said property would not be suit- 
able for residential purposes, regardless of improvement; any 
residence at this location would have to be of such proportion 


and price, considering the land upon which it would rest, that 


the value thereof would not be realized from sale or rental. In 


other words, in my opinion, it would be economically disastrous 
to improve this property for residential purposes, ***." The 
same witness, in commenting on the neighborhood itself said that 
"The neighborhood has, for some years, undergone a substantial 
change due to increasing commercial, industrial and office build- 
ing construction; that there has been no new residential develop- 
ment on this square, or on the adjoining squares in the past ten 
years and that, in fact, residential occupancy has diminished 
dramatically therein. That approximately 60% of the adjoining 
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Square is zoned and used for commercial purposes, ***." It should 
be noted here that District of Columbia zoning regulations prohibit 
the construction of a dwelling on a lot of less than 1800 square 


feet in the area (Sec. 3301.1, Zoning Regulations, D.C.). 


The action of the Board of Zoni 
Adjustment was arbitrary and 
capricious. 


The gravamen of the case is that the Appellants arbitrarily 
and capriciously, in derogation of the statute and in a manner 
which amounts to the taking of property without due process, 
failed to grant a use variance for the parcel of land owned by 
Appellee and which, by reason of its peculiar size and situation, 
is not capable of economical development under the present zoning. 

The statute (Section 8207.11 of the Zoning Regulations, D.C.) 


is designed to give relief from hardship, economic or otherwise, 


caused by the strict application of the zoning maps and regula- 


tions. It was designed for just such a case as this. The require- 
ments for the granting of a variance are met when: | 

1. An exceptional situation or condition of a specific 
piece of property at the time of the original adoption is shown 
together with 3 

2. A peculiar and exceptional practical difficulty in the 
use of the property. 2 

These are the main requirements to be shown positively. The 
third requirement, rather a negative one, is that such relief can 
be granted without substantial detriment to the public good and 
without impairing the zoning plan. 

Not only did the Appellants fail to show how and why the 
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sought-for variance would impair the zone plan, but by granting 
exceptions for the sheet metal shops and commercial parking lot 
in the same square the Appellants must have established that com- 
mercial usage worked no substantial detriment to the neighborhood. 
(J.A. 50). 

It would be difficult to imagine a case whose facts would 
more clearly fit the statutory requirements of the variance pro- 


vision. Nor was this of Appellee's own making, as was the case 


in Frankel v. City of Baltimore, infra. The R-5-D zoning was 


artificially applied to this area, disrupting the existing com- 
mercial nature of the area and the well-founded plans of the 
Appellee to complete the improvement of her properties by ex- 
tending the office building to cover the one remaining lot that 
had been allowed to stand. Thus, the wholesale re-zoning of the 
whole city by the Lewis Plan as in many other instances through- 
out the city, resulted in non-conforming and hardship cases which 
were to be taken care of by the variance provision of the statute. 
The availability of this section of the statute to give relief 
to the Appellee, and the propriety of the Court below in rever- 
sing the action of the Appellant is highlighted by consideration 
of the testimony of Mr. Vernon West, one of the drafters of this 
provision, at hearings before a sub-committee of the Committee on 
the District of Columbia (United States Senate) wherein he stated: 
"This Board, under regulations to be prescribed 
by the zoning commission, will have authority to grant 
permits to vary from the strict application of the 
zoning regulations in cases of exceptional hardship, 
as in the case where a man may have a lot of some pe- 
culiar size or shape, or where the topographic con- 
ditions are such that the general regulatims are not 
applicable to that particular piece of property. You 
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can well realize that it is impossible to draft any 
regulations which will apply equitably to every piece 
of property in the District of Columbia. So, this 
board may grant variances when such cases exist, pro- 
vided that this variance will not affect the public 
health, safety and comfort of the surrounding neigh- 
borhood. 

I think this provision is most vital; it is one 
which has been adopted in all of the modern State 
enabling acts, I think. We do not have it in exist- 
ing law. 

Now this situation arises: There will be a case 
where a man cannot comply with the zoning regulations 
except by some great hardship; the zoning commission 
has no express authority under existing law to grant 
a variance - - I think they do have in exceptional 
cases where, to refuse, would amount to taking prop- 
erty without due process of law. So the zoning com- 
mission is doing this very thing in very exceptional 
cases, but there are other cases where variances 
should be granted and the commission is confronted 
with one of two alternatives, either grant no relief 
to the property owner, or else make a change of the 
zoning map, and when they do that, that results in a 
very spotty condition of the map; in otherwords, we 
get into spot zoning, which is something that should 
not exist, and that condition could be taken care of 
by the board of zoning adjustment." 


While there are many decisions enunciating the principles 
sought to be applied here, some of which have been decided by 
this Court, the case closest to the instant case is one recently 
decided by Judge Prescott of the Maryland Court of Appeals. In 
the case of Frankel v. Baltimore, 223 Md. 97, 162 Atl. 2a 447, 
Judge Prescott had an identical case with this to decide, with 


but one exception. In that case the plaintiff had bought the 


subject ground already zoned in the manner of which he complained, 
whereas in this instance the zoning complained of was thrust upon 
the plaintiff in lieu of zoning which would have permitted her 

projected use of the property. The Court, commenting upon testi- 


mony identical with that adduced in this case stated pointedly: 
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"He also testified that due to the changes in the 
neighborhood, the existence of the commercial, insti- 
tutional and office uses and the irregularity of the 
land, it would be highly impractical to attempt to 
develop this property by the erection of residences 
thereon, that it could not reasonably be used for 
residential purposes, and it would be economically 
unsound for a developer to undertake to erect resi- 
dences on the property, as it was a very unlikely 
and unsatisfactory site for dwellings. He added 
that any attempt to develop the lot for residential 
purposes would be "Sheer economic suicide." 


the Court very accurately stated: 


"***the conclusions reached, by the appellant's 
experts, and, we think, clearly show that the 
present zoning ordinance restricts the use of the 
Frankel property so that it cannot within the sphere 
of its present zoning classification, be used for 
any reasonable purpose. When this occurs, zoning 
goes beyond permissible and legal regulation and 
must yield to the rights of the property owner. The 
Court pointed out in City of Baltimore v. Cohn, 204 
Md. 523, 530, 105 A.2d 485, that although a zoning 
ordinance may not be invalid per se, it may, neverthe- 
less, be found to be clearly arbitrary and unreason- 
able when applied to particular premises. And, if 
a property owner be unable, permanently to use his 
property for any of the permitted purposes and is 
therefore deprived of all beneficial use thereof and 
has been refused a variation by an administrative 
board in the exercise of a discretion which the 
zoning ordinance hasconferred upon it, he may suc- 
cessfully attack the validity of the ordinance as 
a taking of his property without compensation. (Citing 
cases). In the instant case, the appellant, we think, 
met the heavy burden placed upon a property owner and 
proved by clear and convincing evidence that he would 
be deprived of all reasonable use of his property, 
if the provisions of the present zoning ordinance, as 
they relate to the use of the property, are applicable 
to it; hence, under the rule laid down by the authori- 
ties named above, the action of the Board in denying 
him the right to construct an office building was, in 
a legal sense, arbitrary and capricious. 


We are not unmindful of the fact that in order to 
attack successfully the zoning ordinance as it applied 
to his property, it was incumbent upon Frankel to show 
that the hardship complained of affected his particular 
premises and was not generally common to other property 


in the neighborhood. Easter v. Mayor & City Council 
of Baltimore, 195 Md. 395,400, 73 A. od FOL; Marino v. 
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City of Baltimore, supra, 215 Md. at page 219, 137 A. 
at Page . t here, too, he met the burden; 
the irregularity of the shape of his lot, the fact 
that it was located on a cormer of an arterial high- 
way and another street, that it is bounded on two 
sides entirely by parking lots and public and semi- 
public institutions, that immediately to its south 
are the row houses, and other factors mentioned in 
the statement of facts manifest that the ‘particular 
premises were peculiarly affected by difficulties 
and hardships that did not prevail generally with 
respect to the use of other property in the area." 
The pecuniary injury suffered by the plaintiff in the in- 
Stant case, however, is not merely one of degree as was com- 
plained of in Village of Euclid v. Ambler Realty Co., e72 U.S. 
365, 47 S. Ct. 114, and other cases cited by defendants. She 
does not here complain as the owner of residential property ad- 
jacent to commercial property which provides greater economic 
returns. She does not here complain that she cannot sell her 
property for sufficient enumerated purposes. Her complaint is 
simply this: that, because of the size, shape and location of 
the parcel, and the present physical condition of the building 
occupying it, she is deprived of all but token use of her prop- 
erty. It is too narrow to permit remodeling to high density 
apartment which would be permitted under present zoning; she is 
prohibited by law from renovating the premises for her use as a 
non-conforming use, which status it present occupies in name only. 
Conversion of the premises to single family dwelling would be 
"sheer economic suicide." 
Thus, no state of facts reasonably can be conceived that 
would sustain the Order of the Board of Zoning Adjustment. The 


plaintiff has proved by clear and convincing evidence that she 


has been deprived of all reasonable use of her property. 
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The record shows that the present improvements are not only 


non-conforming but inadequate and dangerous. Appellee is put in 


the impossible position of not being able to improve the present 
premises so as to make them usable in any way for business pur- 
poses, but was, in effect, advised by the Board of Zoning Adjust- 
ments that the present non-conforming use prohibits their giving 
relief. (Sec. 7107, Zoning Regulations). The paradox is completed 
arbitrarily by the Appellants in refusing to allow the Appellee 
to improve the premises in the same manner that she improved her 
adjacent property lawfully and permanently. In other words, the 
modern office building was erected upon the same type of ground 
as the instant ground and although at the hearing below, Appellee 
showed plans indicating that the office building would merely be 
extended to cover the instant property, the objection of the Ap- 
pellants was that she already has a non-conforming use and there- 
fore cannot invoke hardship. This is absurd on the face of it. 
The present old brick converted residence has no sanitary facili- 
ties, has no stairway to the first and second floor, has an in- 
adequate and illegal stairway from the basement to the first 
floor, and cannot, under the building regulations of which the 
lower Court took judicial notice, be repaired or remedied be- 
cause it would entail a more than 50% change in the nature of 

the structure and because of its non-conforming use would be de- 


nied a permit for such use. 


CONCLUSION 
Accordingly, it is submitted that Appellee has amply demon- 


strated the exceptional and peculiar circumstances and conditions 
16 


regarding her property which entitles her to a variance under 


the "hardship" provision of the District of Columbia Code; that 
the United States District Court for the District of Columbia 
was correct in directing the Board of Zoning Adjustment to 
vacate its order denying Appellee's application and directing 


said Board to grant the variance sought. 


—"™ Willzen ts nennean == 
Attorney for Appellee 
637 Woodward Building, 
Washington 5, D. C. 


JOINT APPENDIX 
SSSSSsSsSma9aaSS 


IN THE 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


BOARD OF ZONING ADJUSTMENT 
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IN THE 
UNITED STATES DISTRICT COURT 
For The District Of Columbia 


ANNIE E, NORAIR, 
1122 - 22nd St. N.W., 
Washington, D. C. 


Plaintiff, 


v. No. 1752-'61 


BOARD OF ZONING ADJUSTMENT, 
District Building, : 
Board Members: 

Samuel Scrivener, Jr. 

Robert O, Clouser. 

Charles Kooner [sic]. : 
William F. McIntosh. : 
Arthur P. Davis. : 


Defendants ‘ 


CIVIL DOCKET 


Complaint, appearance [Hannan, Castiello & Berlow] filed 


Summons, copies (5) and copies (5) of Complaint issued 
All ser 6/5/61 


Stipulation of counsel extending time for defts to answer 
to and including 7/17/61. filed 


Answer of defts to complaint; c/m 6/17/61; appearance 
of Chester H. Gray, John A. Earnest and James M. 
Cashman. filed 

Calendared (AC/N) 

Called. Pretrial Examiner 


Motion of defts to dismiss; affidavit; exhibits A, AI, 
A thru 17; P&A; c/m 11/14/61; MC 11/14/61; 


appearance of Chester H. Gray, John A. Earnest, 
George H. Clark and James M. Cashman. filed 


Nov 22 Motion of pltf for extension of time to file opposition to 
motion to dismiss; c/m 11-21-61; M. C. 11-22-61. filed 


Nov 28 Consent order granting pltf an extension of 30 days in 
which to file opposition to defts motion to dismiss or 
in the alternative for summary judgment. (N) 
McGarraghy, J. 


Dec 28 Stipulation of counsel extending time for plltf to file oppo- 
sition to motion to dismiss to 1/15/62. filed 


1962 
Jan 18 Points and authorities of pltf in opposition to motion to 
dismiss or for summary judgment; c/m 1/17/62. filed 
\ 


Jan 29 Points & Authorities of defts in opposition to pltfs motion 
to dismiss or for summary judgment; ¢c/m 1/29/62. filed 


Feb. 5 Supplement to pltffs memorandum of P & A in opposition 
to motion to dismiss and in alternative for summary 
judgment for pltff; affidavit; c/s 2-3-62; M/N filed 


Mar.14 Order granting motion of pliff of summary judgment, 
denying motion of defts for summary judgment, & 
directing that defts grant pltffs appeal without unnec- 
essary delay. (N) Curran, J. 


Apr. 13 Notice of appeal by defts from order 3-14-62; copy to 
Wm T. Hannan (no fee -- D. C.) filed 


May 23 Record on Appeal delivered to United States Court of 
Appeals by Corporation Counsel (No charge) D. C. 
Government (95 ¢) 


May 23Receipt from United States Court of Appeals for original 
papers. filed 
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[Filed June 2, 1961] 


COMPLAINT FOR INJUNCTION 
FIRST COUNT 


1. This Court has jurisdiction in this matter by virtue of 


Section 11-306 of the District of Columbia Code (1951 Edition) by 
virtue of the injunctive nature of the proceedings herein sia 
further, that the amount in controversy exceeds $3, 000. 00, exclu- 
sive of interest and costs. : 

2. Plaintiff is a Citizen of United States and the surviving joint 
tenant of premises 1122 - 22nd Street, which is Lot 832, Square 51. 
3. The object of the First Count is to obtain ere relief 
by this Court to an Order of the Board of Zoning Adjustment 
entered March 20, 1961, denying plaintiff's appeal for a variance, 
and to vacate the Order entered by said Board, and to reqiline the 
Board of Zoning Adjustment to enter an Order consistent with 
applicable statutory provisions and evidence. 

4, The defendants herein, citizens of the United States, are 
Samuel Scrivener, Jr., Robert O. Clouser, Charles Kooner [sic] , 
William F. McIntosh and Arthur P. Davis, all of whom are members 


of the Board of Zoning Adjustment by virtue of Act of Congress 


dated June 20, 1930, 52 Stat. 797, as amended by Act of March 4, 
1942, 56 Stat. 1952, Title 5, District of Columbia Code (1951 
Edition). 

5. For many years prior to May 12, 1958, Lot 832, Square 51 
was zoned first commercial, which zoning classification permitted 
general retail commercial sales and services and, in addition, 
offices uses. On May 12, 1958, the subject property, under a 


new zoning plan, applicable to the entire city of Washington, placed 


Lot 832, Square 51, in the R-5-D District which permits residential 


uses of all types, including high-rise apartment buildings, but 
prohibits the use of the property for office purposes or other 
commercial purposes. 

6. An inspection of the Zoning Atlases for the District of 
Columbia will disclose that the land immediately south of and 
adjacent to said Lot 832, which likewise fronts on 22nd Street, is 
zoned C-2. This zoning classification permits general commercial 
retail sales and services and office uses. Over sixty percent 

(60 % ) of adjoining square are zoned and used for commercial 
purposes. The premises improved by said Lot 832 is physically 


connected to the premises immediately to the South thereof, a 


modern commercial structure, and under common ownership; a 
public alley adjoins Lot 832 to the North. : 

7. An inspection of Square 51 will disclose that although the 
square initially was improved by smaller residential structures, 
there has over a period of years been a steady and gradual change 

in the square from the former residential use to commercial uses, 
and that no new residential structure has been constructed within 

the square for many years. Square 51 is now predominantly 
commercial. The building occupying Lot 832, owned by the Plaintiff, 
is an antiquated row building originally designed for single family 
purposes and which heretofore has been converted to commercial 
use. Premises 1118 and 1122 - 22nd Street, N. W., are so 
constructed with connecting doors as to constitute one building for 
business purposes. 

8. On January 23, 1961, Plaintiff filed an appeal to the Board 

of Zoning Adjustment for a variance as provided by Section 8207.11. 
Plaintiff's appeal was designated No. 6198 and on February 15, 1961, 


and March 15, 1961, the Board of Zoning Adjustment held public 


hearings at which time this appeal was heard before those Defendants 


sitting as members of the Board of Zoning Adjustment. 


9. The Plaintiff presented substantial evidence at the public 


hearing in support of its appeal and no evidence of any kind was 


offered in opposition thereto. Specifically, the evidence established 
that the Plaintiff complies with each and every applicable require- 
ment set forth in Section 8207.11 set forth below in that the Plaintiff 
suffers a hardship: 


"Where by reason of exceptional narrowness, 
shallowness or shape of a specific piece of property 
at the time of the original adoption of the regula- 
tions or by reason of exceptional topographical 
conditions or other extraordinary or exceptional 
situation or condition of a specific piece of property, 
the strict application of any regulation adopted 
under this Act would result in peculiar and 
exceptional practical difficulties to or exceptional 
and undue hardship upon the owner of such property, 
to authorize, upon an appeal relating to such 
property, a variance from such strict application so 
as to relieve such difficulties or hardship, provided 
such relief can be granted without substantial detri- 
ment to the public good and without substantially 
impairing the intent, purpose, and integrity of the 
zone plan as embodied in the zoning regulations and 
map. Al 


That because of narrow width of the lot, shallow depth of the lot, 
the clearly substandard character of the existing improvement, its 
location adjacent to a public alley on one side and a modern 


commercial structure on the other, that the property could not be 


economically used for any residential purpose. This testimony 

was developed in detail through the testimony of John J. O'Connell, 
John Samperton, Guy Cornett and Charles Kooner [sic]. In addition, 
the building requires extensive remodeling to meet the require- 
ments of the Housing Code of the District of Columbia now in full 
force and effect which would be manifestly uneconomical. Further, 
the only evidence presented in this appeal established that the 


relief requested could be granted without substantial detriment to 


the public good and without substantially impairing the intent, 


purpose and integrity of the zone plan as embodied in the zoning 
regulations and map. There was no objection registered in the 
hearing. : 

10. On March 20, 1961, the Board of Zoning Adjustment entered 
an order denying Plaintiff's appeal for a variance. Plaintiff alleges 
that the said order of the Board of Zoning Adjustment is unsupported 
by the evidence, is contrary to law and is an unwarranted inter- 
ference with the rights of the Plaintiff, thereby depriving the 
Plaintiff of any reasonable use of his property, and that such action 
does not bear a substantial relationship to the promotion of public 
health, safety, morals or general welfare, and that such action 


was arbitrary and capricious. 


WHEREFORE, . Plaintiff prays as follows: 
1. That the Board of Zoning Adjustment be enjoined from 
effecting the order of denial of said appeal, and to vacate its 
order denying Plaintiff's appeal and requiring said Board to enter 
an order consistent with the applicable law and the evidence 


presented which establishes that Plaintiff is entitled to the variance 


sought. 


[Filed July 17, 1961 ] 


ANSWER OF DEFENDANT MEMBERS OF THE BOARD OF 
ZONING ADJUSTMENT 


First Defense 
The complaint for injunction fails to state a claim against 
the defendants upon which relief can be granted. 
Second Defense 
1. The defendants admit that this Court has jurisdiction in 
this matter by virtue of Section 11-306, D. C. Code, 1951 Ed. » and 
the injunctive nature of the claim. 
2. The defendants are without knowledge or information 


sufficient to form a belief as to the truth of the allegations contained 


in paragraph numbered 2. 

3. The defendants say they are not required to answer the 
allegations set forth in paragraph numbered 3 of the complaint. 
However, if answer be required, the defendants deny said allega- 
tions. | 

4. The defendants admit the allegations contained in 
paragraph numbered 4 of the complaint, | 

5, 6 and7. The defendants deny the allegations contained 


in paragraphs numbered 5, 6 and 7 of the complaint. 


8. Defendants admit the allegations contained in paragraph 


numbered 8 of the complaint. 
9 and 10. The defendants deny the allegations contained in 
paragraphs numbered 9 and 10 of the complaint. : 
Further answering the complaint, defendants deny) each 
and every allegation not specifically admitted or otherwise 


answered. 


[Filed Nov. 14, 1961] 


DEFENDANTS' MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, FOR SUMMARY JUDGMENT 


Defendants move the Court to dismiss the complaint on 

the ground that it fails to state a claim upon which relief can be 
granted, In the alternative, defendants move the Court to enter 
summary judgment in their favor on the ground that consideration 
of this motion, exhibit ''A'’ attached hereto and by reference made 
a part hereof, the memorandum of points and authorities in support 
of the motion and the pleadings filed herein demonstrates that there 
is no genuine issue as to any material fact and that the defendants 


are entitled to judgment as a matter of law. 


[Filed Nov. 14, 1961] 


AFFIDAVIT OF ROBERT O. CLOUSER 
DISTRICT OF COLUMBIA, ss: 
I, Robert O. Clouser, being first duly sworn, on oath, depose 
and say that: 
I am Director of Planning for the Zoning Commission of the 


District of Columbia, a member of the Board of Zoning Adjustment 


and a defendant in the above-entitled action, and custodian of the 
records of the Board of Zoning Adjustment of the District of 
Columbia and the Zoning Commission of the District of Columbia. 

I have examined the records of the Board of Zoning Adjust- 
ment in my custody and find that the Board considered the applica- 
tion made by plaintiff, Annie E. Norair, for a variance fom the 
use provisions of the R-5-D District for Lot 832, Square: 51, 1118 
22nd Street, N.W., Washington, D. C. Attached to this affidavit 
are seventeen exhibits which are copies of documents contained in 
the Board of Zoning Adjustment's file No. 6198, which was the 
application of the plaintiff for a variance as described abbve: 

1. Application to the Board of Zoning Adjustment for a 
variance, i 


2. Notice to applicant of date of public hearing. 


3. Letter from Koones and Montgomery dated March 13, 


Statement of Norair Engineering Corporation. | 
Photograph. | 
Photograph. 


Photograph. 


Photograph. 

Plat marked applicant's Exhibit 6. 

Plat marked Norair's Exhibit 2. 

Plat marked Norair's Exhibit 1. 

Plat marked Norair's Exhibit 5. 

Plat of official zoning map. 

Official transcript of the public hearing. 
Order of the Board of Zoning Adjustment. 
Letter to Henry Norair dated March 21, 1961. 
Copy of architect's drawings. 


. [Juriat Omitted] 


[Attachment 1 to Clouser Affidavit] 


Form BZA-1 
BOARD OF ZONING ADJUSTMENT 


DISTRICT OF COLUMBIA 
Appeal for Special Exception or Variance from the 


Zoning Regulations of the District of Columbia 


NOTICE: (1) Any communication purporting to be an appeal will 


be regarded as mere notice to seek relief until it is made on this 


form. Appeals must be typewritten or printed. All information 
shall be furnished by the appellant or applicant. A fee of $40. 00 
shall be paid to the D. C. Treasurer, before an appeal shall be 
accepted for hearing; except that such fee shall be $20. 00 for the 
filing of appeals or applications for one family dwellings. This 
fee need not be paid by a citizens' association or association 
created for civic purposes and not for profit. 

(2) Present this form in person in Room 204, District 


Building, DO NOT MAIL, 


TO THE BOARD OF ZONING ADJUSTMENT: 
Appeal No. 
Appeal is hereby made for a variance as provided by Section 


8207.11 or for a special exception as provided by Section | 


of the Zoning Regulations. 


Premises affected are located at 1122 - 22nd Street, N. W. 
Washington, D. Ci 


on square 51, lot 832. Owner: H. Noriar & Anne E. Norair 
c/o Norair Engineering Corp. 


Address 1118 - 22nd St., NW Washington, D. C. 


Date of Appea}: January 23, 1961 


INFORMATION REQUIRED BY THE BOARD 

(Give a clear and accurate description of the proposed work 
or use for which the appeal is made. ) 
(See attached sheet) 
Variance of the provisions & F.A.R. requirements of R-5-D 
district to permit an addition to exist. office, 


If additional space is required use separate 
sheet of this size. (See reverse side) 


Submit herewith plats drawn to scale, showing the boundaries 
and dimensions of the lot; dimensions of the existing buildings and 
accessory buildings, and plans and elevations of proposed buildings 
to be erected or altered in sufficient detail to an understanding of 
the problem. State the existing and intended use of such building 
or part of buildings; the number of families or household units, 
if any, the building is designed to accommodate, and such other 
information as may be necessary to an understanding of the 


conditions which were the basis of the appeal. 


The request we make is to be granted permission to raze the 


existing building (1122 - 22nd Street, N. W. » Washington, D.C.) 
and in its place to erect an addition to the presently existing Norair 


Office Building. The request is made due to the fact that expansion 


dictates the necessity for additional office space. 


Give names and addresses of owners of all abutting property. 


Location of Property 
1118 - 22nd St., N. W. 


1122 - 22nd St., N.W. 


There is a service alley between 
building on 22nd Street, which is 


1124 - 22nd St., N.W. 
1126 - 22nd St., N. W. 
1128 - 22nd St., N. W. 
1130 - 22nd St., N. W 
1132 - 22nd St., N.W. 


Reeds Court, N. W. 


TO BE NOTIFIED OF APPEAL: 


(Name) Henry Norair 


Name and Address of Owner 
Norair Realty Company 


Property for which permission to 
raze is requested. Addition to be 
erected on site. 


1122 - 22nd St., N.W. and the next 
1124 - 22nd St., N.W, 


Abraham Kaminsky - 309 H 
Street, N. W. 
Dora Walston, 1126 - 22nd St., N. W. 


Walter R. Perkins - 1128 - 22nd 
St., N.W. 
Henry Norair - 1118 - . 22nd St., N.W. 


Norair Realty Co., - 1118 - 22nd 
St., N. W. 

Three brick structures located on 
Reeds Court and abutting property 
in question are owned; by Henry 
Norair. 


(Address) 1118 - 22nd St., N.W., Washington, D. C. 


(Signature) [Mlegibte} 


(of authorized agent 
of owner) 


[Attachment 4 to Clouser Affidavit] 


NORAIR ENGINEERING CORPORATION, General Contractors, 
building such projects at the present time as the Smithsonian 
Institution, Museum of History and Technology and several muiti- 
million dollar projects located at the National Institutes of Health, 


uses 1122 - 22nd Street, N. W., Washington, D. C. (Lot 832 - 


Square 51) as office space. The subject building is adjacent to 


the Norair Office Building as the attached photographs will indicate. 
Due to the great expansion of the Norair Engineering Corporation 
in recent months, it is now necessary that we acquire additional 
office space. The design of the existing building (1122 - 22nd 
Street, N. W) does not adequately meet the present requirements 
for office space and so we request that permission be granted to 
raze the existing building (1122 - 22nd Street, N.W.) and in its 
place to erect an addition to the presently existing Norair Office 


Building. 


[Attachment 2 to Clouser Affidavit] 


February 3, 1961 

Appeal No. 6198 
Henry Norair 
1118 - 22nd St., N.W. 
Washington, D. C. 
Dear Sir: 

You are hereby notified to appear before the Board of 
Zoning Adjustment for a hearing of the appeal of H. and Annie E. 
Norair for a variance from the use provisions of the R-5-D District 
and FAR requirements of the R-5-D District to permit addition to 
existing office building at 1122 - 22nd Street, N.W., lot 832 and 
square 51, on Wednesday, February 15, 1961, beginning at 9:30 
a.m., in Room 500/0f the District Building. Your appeal will be 
the eighth case to be heard on the above date. ) 


Yours. very truly, 


LOIS J. POOLE 
Secretary 


[Attachment 3 to Clouser Affidavit] 


KOONES & MONTGOMERY 
INCORPORATED 


REALTORS 
SOUTHERN BUILDING 
WASHINGTON, D.C. 


DISTRICT 7-2342 


March 13, 1961 


Statement of Chas C. Koones Before 
the Board of Zoning Adjustment 


Appeal [No.] 6198 

Request for a variance from use. provisions and FAR require- 
ments of the R-5-D District to permit addition to existing office 
building at 1122 22nd Street, N.W., being Lot 832 in Square 51. 
Proposal - 

To demolish old two story and cellar residence now used 
by Norair Construction Co. as a make-shift office and to erect a 
five story and basement office addition adjoining and connecting 
to the present five story and cellar office structure located at 1120 


22nd Street. 


Above cellar gross floor area - 
Present structure - 


78.5' X 65" [plus] -- Say 5,000 sq. 
ft. X 5 floors 


Addition - 


17" X 64' [plus] -- Say 1,080 sq. 
ft. X 5 floors 


Increase = 21% 
Appeal based on 8207.11 in Zoning Regulations - Where by 
reason of exceptional narrowness and shallowness of Lot 832 it 


cannot be developed adequately under the zoning of R-5-D unless 


used in connection with 1120 22nd Street which is a five story 


office building. 
Reasons - 

The highest and best use under the zoning is development 
with a high density elevator type apartment structure but because 
of the size - 18' X72' = 1,300 sq. ft., it would not be practical 
to develop it in this manner, nor can the lot be used in connection 
with other property on the north because of the adjoining public 


alley. The property on the south is adequately and expensively 


developed with a five story office building and therefore cannot be 
used for an apartment development with that holding. 

The old residence is now being used for a make shift office 
and is outmoded for that purpose, The poor residential character 
of the neighborhood would not warrant the expense to reconvert 
the structure to a residence nor would it be practical to erect a 
new town house for the same reason. 

Below are the major uses of the property under R-5-D 


zoning - 


Main uses permitted as a matter of right - 


All types of residential properties 

Embassy 

Church 

Parsonage 

Philanthropic or eleemosynary institution 

Hospital 

Club 

Hotel 

It is my opinion that none of the above uses would be adaptable 


to the subject property. 


The property might be used by another firm as an office, 
but because of its age (over 50 years old), inateractive eptesbanes 
and being subject to the con-conforming [sic] use regulations, 
the property lacks a general appeal to other users. 

The immediate area consists of old brick row residences, 
parking lots, scattered commercial establishments and Labee: 
The proposed improvements will not downgrade values in the 
neighborhood but will tend to improve them, nor will it incite the 


intent, purpose and integrity of the Zone plan. 


Respectfully submitted, 


/s/ Chas. C. Koones | 
Chas. C. Koones 


[Attachment 14 to Clouser affidavit] 


DISTRICT OF COLUMBIA 
_ BOARD OF ZONING ADJUSTMENT 
PUBLIC HEARING 


: Room 500 
In the Matter of: : District Building 


: 14th & Pa. Avenue, N.W. 
APPEAL NO. 6198: Washington, D. C. 
: February 15, 1961 


The Board of Zoning Adjustment of the District of Columbia 
Government held a public hearing in Room 500, District Building, 
Washington, D. C., at 9:30 a. m., Samuel Scrivener, Jr. , Presiding. 

MEMBERS PRESENT: 
Samuel Scrivener, Jr. , Chairman 
Robert O. Clouser 
James E. Schwab 
William F. McIntosh 
Arthur P. Davis 
ALSO PRESENT: 
W. E. Chase, Executive Officer 


WEDNESDAY, FEBRUARY 15, 1961 


Copy of 
Official Transcript 


CHAIRMAN SCRIVENER: The Secretary will read the notice 
of Appeal No. 6198. i 

MR. CHASE: (Reading) "Appeal No. 6198 -- Appeal of 
H. and Annie E. Norair for a variance from the use provisions and 
FAR requirements of the R-5-D District to permit addition to exist- 
ing office building at 1122 - 22nd Street, Northwest, lot 832, 
square 51." 

THE WITNESS TAKES THE STAND. 

MR. O'CONNELL: Mr. Chairman and Members of the 
Board my name is John J. O'Connell representing Annie and Henry 
Norair in an appeal for a variance from the use sacviions and FAR 
requirements in the R-5-D District for tearing down an old building 
and extending our present office building into that area. 


I have here the plans -- 


CHAIRMAN SCRIVENER: Is this adjacent to the Goodwill 


Industries? 
MR. O'CONNELL: We're a block from Goodwill. Goodwill 
is on New Hampshire and we're on 22nd Street. 


(WITNESS THEN TAKES THE PLANS UP FOR CBORBDIS 
EXAMINATION. ) 


MR. O'CONNELL: You're looking at 22nd Street here and 


this is the old dwelling which is connected into this existing building. 


MR. DAVIS: Is this (indicating on the plans) your building 


MR. O'CONNELL: Yes, this is our building that we're using. 
We want to tear this old building down and extend to here. See we 
have been using that building. In other words, we were nonconform- 
ing prior to the new regulations. 

MR, CLOUSER: The law says you can't do it. 

MR. O'CONNELL: That's precisely why we're here, sir. 
We're here to ask for a variance. 

MR. CLOUSER: You have to have a reason. 

MR. O'CONNELL: We are now using the existing building in 
a nonconforming use and it was there and being used as an office prior 
to the rezoning. 

MR, CLOUSER: I take it that you haven't studied the regula- 
tions then. 

MR. O'CONNELL: I beg your pardon. 

MR. CLOUSER: I say -- I take it that you haven't given any 


study to the law on this. 


MR. O'CONNELL: We -- a -- 

MR. CLOUSER: Have any of you? 

CHAIRMAN SCRIVENER: Mr. O'Connell. 

MR, O'CONNELL: Yes, sir. 

CHAIRMAN SCRIVENER: We have to find that groperty it- 


self which through hardship, if you were required to use this -- that 


either by its shape, topography or something of the sort that you 


would suffer hardship in its use now. 

MR. SCHWAB: What is the size of the lot? 

MR, O'CONNELL: It's eighteen foot across, I believe. 

MR. SCHWAB: In other words, it would not be feasible to 
build an apartment building on that lot would it? ! 

MR. O'CONNELL: No, sir. 

MR. CLOUSER: Why isn't it feasible to use it as you are 
now using it? : 

MR. O'CONNELL: Well, our problem there is that our 
business has expanded to a point -- 

MR. CLOUSER: That goes back to the business. I'm talk- 
ing about the property itself. 

MR. SAMPERTON: The building is an antiquainted resi- 


dence. 


CHAIRMAN SCRIVENER: Would you give your name and 
address? 

MR. SAMPERTON: John Samperton, I am the architect for 
Mr. Norair. Offices at 5 DuPont Circle, Northwest. The existing 
residence has a certificate of occupancy for their business, but is 
an antiquainted structure and it is not up to date. Even the size of 
the rooms nor the structural -- 

CHAIRMAN SCRIVENER: There are a number of R-5-D 
uses available -- 

MR. SAMPERTON: You mean for residence. 

CHAIRMAN SCRIVENER: Not necessarily for resident use. 

MR. SAMPERTON: Yes, but the original question was why 
can't this building be used now. 

MR, CLOUSER: Well, you are using it now aren't you? 


MR. SAMPERTON: Yes, but it is not an efficient use of 


that building or no efficient use can be made of that building, 


Mr. Clouser. 


MR, CLOUSER: It still has to go back to the property it- 


MR. SAMPERTON: Well, it was built several years ago, 


Mr. Clouser. 


MR, CLOUSER: That doesn't answer my question. You are 
using it. : 

MR. SCHWAB: Well, isn't it true that the size of the lot -- 
the width -- you say is eighteen feet? | 

MR. SAMPERTON: Yes. 

MR. SCHWAB: That does not permit you to use it for its 
zoned use. 

MR. SAMPERTON: That's right. You're absolutely right. 
There's an alley on one side and it goes all the way down to a gas 
Station at the intersection of M and 22nd Street and you have a condi- 
tion here of 18-feet of space of property that cannot be used the way 
it is presently zoned. 


MR. McINTOSH: What's in that block? 


MR, SAMPERTON: You have several row houses and then a 


parking lot. 

MR. McINTOSH: Could it be used for a row house? 

MR. SAMPERTON: It could be used for a row hose? No, 
because it is being used as an office and they have an occupancy for 
an office. Now let me say that that area is deteriated [sic] and it 


will deteriate [sic] further and then it will become, in my opinion, 


and I think in the opeinion [sic] of the Board here you will agree, 


office use then commercial -- 

CHAIRMAN SCRIVENER: To answer, Mr. McIntosh though. 
Could it be used as row house? Physically? 

MR. SAMPERTON: It couldn't be because it is attached 
right to this commercial building and you have wide openings exist- 
ing between the row house and this commercial building you see. So 
you'd have to further remodel the -- this row house to bring it down 
to a row house, but who in the world would rent a building there? 

MR. SCHWAB: The zoning classification would indicate that 
there would be an exception and that property would be assembled and 
there would be apartment houses there. You cannot assemble any 
property to this can you? 

MR. SAMPERTON: No, sir. 

MR. CLOUSER: Can you remodel the existing structure ? 

MR. SAMPERTON: You could remodel the existing structure 
along the lines that I have indicated in my plans. 

MR. CLOUSER: Your plans indicate the addition of a couple 
of more floors back there and the razing of the structure in fact. 


MR. SAMPERTON: That's right. 


MR, CLOUSER: What if you didn't raze? Remodel what is 


there now. 

MR, SAMPERTON: You could not economically remodel the 
existing structure to make it an efficeint [sic] office space use you 
see. You couldn't do anything with it in its present condition. 

MR. CLOUSER: Well, you're using it in its present condi- 
tion aren't you? : 

MR. SAMPERTON: But they're using it to the detriment of 
their own efficiency of their organization. Any organization or 
business and even the District Government has to remodel now and 
then. ae 

MR, CLOUSER: Where do you park your cars? : 

MR. SAMPERTON: It's shown on the plot plan. And they 
have tried in every way to comply with District regulations. 

Mr. Norair has provided parking for his operation as an office you 
see. : 

MR. CLOUSER: Can't you use it for parking? 

MR.-SAMPERTON: Now, Mr. Clouser, lets be reasonable. 
You don't expect a man in business to tear down that tusiabe to 


provide parking do you? 


MR. CLOUSER: You say it is no good to you the way it is 


MR, SAMPERTON: It's not practical. If you want to up- 


grade the District and the people that are doing business here in the 


District and if he is going to meet half way with the District authorities 
and to comply with the law, I think it is a reasonable request. 

MR. CLOUSER: Suppose somebody else owned it and didn't 
want to build a five-story? 

MR. SAMPERTON: But somebody else doesn't own it. 

MR. CLOUSER: Well, that's fallacious. 


MR. SAMPERTON: You mean if an individual person owned 


MR. CLOUSER: That's right. 

MR. SAMPERTON: If I owned it, it would be no good to me. 
As a landowner it would be no good to me. It would not be a suita- 
ble property for income and I certainly wouldn't live there myself and 
I don't think anyone here would live there and use it as a residence. 

MR. CLOUSER: I'm not speaking about living there. It is 
a building with a permit for use as commercial use. Suppose some- 


body else owned it, it could be used for that commercial purpose. 


MR. SAMPERTON: As a commercial? 
MR. CLOUSER: Sure. 


MR. SAMPERTON: As a commercial venture? 


MR. CLOUSER: People who didn't need any more space than 


MR. SCHWAB: Get back to the issue -- 

MR. SAMPERTON: All right, getting back to Mr. : Clouser's 
question. If somebody wanted to use that building the way it is with 
the way it stands for office use it would not be a proper building for 
office use without further remodeling. 

MR, CLOUSER: All right, that's what we're here for. 

MR, SCHWAB: Are you talking about remodeling or exten- 
sion now? | 

MR. SAMPERTON: I'm trying to answer his question now. 
He wants to know if somebody else owned it what would they have to 
do to it to make it useable. ) 

MR, CLOUSER: That's right. 

MR. SAMPERTON: They'd have to remodel it commoleteky: 

MR. CLOUSER: All right, but it would be useable. 


MR. SAMPERTON: After remodeling. Yes. 


MR. CLOUSER: Without adding the floors. 


MR. SAMPERTON: I imagine there are businessmen here 


and if you take a piece of property and youa [sic] pay a certain 


amount for this piece of property and then you add together what you 
would have to pay for your remodeling and total up the sum of your 
costs, then you relate that to your income and you certainly don't 
want to be paying $10 a square foot if you can rent in the area for 

$5 a square foot. 

MR. SCHWAB: Weil, that's a matter of judgment. If you 
haven't any better judgment to pay too much for property for its 
zoned use well then you lose. 

MR. SAMPERTON: That's right, and all this relates back to 
how much money should the owner put into this piece of property to 
make it a good investment you see and in my opinion the people that 
are running the District Government, if they would take this into 
consideration at the same time and make a useable building of it and 
if the proper parking is provided for this additional space I see no 
reason why it shouldn't be granted. If the parking could not be pro- 
vided for this useable space I would have my own doubts as ic 


whether you should have this extension. 


MR. SCHWAB: Well, let me ask this. How many feet are 
in the existing building? 

MR. SAMPERTON: I don't know. I haven't figured that out. 
They're adding a thousand something per floor. 

MR. SCHWAB: Well, you know the size of the building 
don't you? 

MR. SAMPERTON: No, a -- 

MR. SCHWAB: How many parking spaces do you have for 


that space? 


MR. SAMPERTON: There are no parking spaces now on 


that building. 

MR. CORNETT: There's space on the rear. 

MR. SAMPERTON: No parking on this building though. 

MR. SCHWAB: Why can't he occupy more of it there? He 
doesn't have to rent the building. He can take it for himself. 

MR. CORNETT: He has a lease and when he built die original 
building and was a subcontractor doing the mechanical work since 
that time he has become a general contractor and on jobs like the 
Smithsonian Institution and our office staff has tripled in size. 


MR. SCHWAB: What is your office staff? How many? 


MR. CORNETT: Between forty and fifty people. 


MR. SCHWAB: How many employees do the other occupants 


have ? 

MR. CORNETT: I have no idea. I would hate to even guess 
because part of his work is classified for the Government. 

CHAIRMAN SCRIVENER: Who will occupy the proposed 
addition ? 

MR. CORNETT: Norair Engineering Corporation 

CHAIRMAN SCRIVENER: The entire building? 

MR. CORNETT: To the best of my knowledge. Yes. 

THE REPORTER: Would you give your name, please? 

MR. CORNETT: Guy Cornett of Norair. 

To my knowledge Mr. Henry Norair and his staff are going to 
occupy the new addition. 

CHAIRMAN SCRIVENER: With an elevator? 

MR. CORNETT: Not to my knowledge there will be no 
elevator, Sir. 

CHAIRMAN SCRIVENER: How will you get up and down? 

MR. CORNETT: Mr. Norair walks up two flights today and 


he is not concerned with us walking up five flights. 


MR, SCHWAB: Will Mr. Norair continue to occupy the same 
amount of space in the existing building? | 

MR. CORNETT: Yes, sir. 

MR, SCRIVENER: And will you occupy all the addition? 

MR. CORNETT: Yes, sir. | 

CHAIRMAN SCRIVENER: I would like to say this. That I 
have a feeling that technical requirements or rather that some mem- 
bers of the Board may feel that the technical requirements have been 
met and if you wish we would be delighted to hold the case until you 
can prepare for the next meeting. I'd suggest that you get a counsel, 


that's your privilege. 


MR, CLOUSER: Right now there is not a showing that a 


hardship exists undeer [sic] the law. 
CHAIRMAN SCRIVENER: Within the meaning of the law. 
MR, O'CONNELL: No hardship within the law? 


CHAIRMAN SCRIVENER: Within the meaning of the code. 


I'd suggest that we defer action on it until you can better pre- 
pare to present your case. ! 
MR. SAMPERTON: I hope you understand the situation and 


the problem. 


CHAIRMAN SCRIVENER: We certainly do. AndI hope you 
understand under what conditions such appeals are granted or denied. 

MR. SAMPERTON: Yes, well I'm not a lawyer. 

MR, SCHWAB: You could provide us with evidence that the 
eighteen foot lot could not be improved with an apartment building. 
That is it would have demand -- 

CHAIRMAN SCRIVENER: Or anything in the R-5-D zoning. 

MR. SAMPERTON: That's what I can't understand. Why 
would you grant this nonconforming use and then -- 


MR. SCHWAB: We don't grant it. We just recognize it. 


MR. SAMPERTON: Why would you recognize it then? 


CHAIRMAN SCRIVENER: Because it exists on May 12, 1958 
when the new zoning regulations came into effect. 

MR. SCHWAB: It was a long nonconforming use before that 
according to your testimony. 

MR. CORNETT: Can you honestly tell me that this would be 
better used as R-5-D than as office building? 

CHAIRMAN SCRIVENER: Yes, because maybe we need more 
people in the District of Columbia. That's one factor. 

MR. CORNETT: Yes, but certainly not at 22nd Street right 


there. 


CHAIRMAN SCRIVENER: There are a lot of other people 
living around there. 

MR, CORNETT: Oh, let's be practical. I know what you 
mean and I know that its being redeveloped and Foggy Bottom is being 
redeveloped. If you want to upgrade the city of Washington and I'm 
a native Washingtonian and I have been here all my life and I've seen 
what is happening and I've seen the city and I'm proud of it; but if the 
city officials and the Commissioner don't be -- aren't practical 
business will have to move out. 

MR, CLOUSER: If you're quarrelling with the basic plan 
you're before the wrong Board. That's the Zoning Commission 
you'll have to go before. 

CHAIRMAN SCRIVENER: You still have to obey the law and 
under the law you would come under one of the variances clauses and 
we're only permitted to approve a variance under the law. ' 

MR. SCHWAB: If you permit R-5-D to be used for office 


purposes it sends the price of land up and you never get it improved 


for R-5-D purposes. Everybody would want to use it for office 


purposes. You are only entitled to that purpose if you can prove a 


hardship within the meaning of the regulations. 


MR. SAMPERTON: Well, we have ahardship. We have an 
antiquainted row house next to a very modern, up-to-date office 
building. Mr. Norair has his company here and has expanded 
greatly since moving in there. He cannot make use of this row house 
in the way it is now. It's ridiculous. 

MR. CLOUSER: I don't believe any lawyer you hire can 
prove what you've done because it's not a good case. 


MR. SAMPERTON: Because of the -- 


MR. CLOUSER: Not because [sic] of what you want, but 


because of the limitations imposed by the law itself, 

MR, SAMPERTON: What would you say then if we were 
given the right to tear that down and put a three story up? 

MR. CLOUSER: I still, personally, feel that you are 
violating that part of the Act. 

MR. SCHWAB: We heard argument in one case -- it wasn't 
a successful case -- to the effect that a person has a right to expect 
to be permitted to use the property for its best use under the zoning 
classification. , In other words, the owner has every right to use 
that property for R-5-D and not being able to he would be entitled 
to some relief. That's the basis of the argument presented and it 


wasn't very successful. 


CHAIRMAN SCRIVENER: I might say that that is the best 
argument that you can make. Just what Mr. Schwab said and I sug- 
gest that you base your argument on that and maybe three members 
of the Board -- convince three members of the Board along that line. 

MR, CORNETT: You mean -- | 

CHAIRMAN SCRIVENER: For the highest possiie R-5-D 


purpose. 
MR. CORNETT: That you can't use the present building the 


way it is. 


CHAIRMAN SCRIVENER: That's your argument. Not mine -- 


not my argument. 
MR. O'CONNELL: May we ask for a deferment then, Mr. 
Chairman? : 
CHAIRMAN SCRIVENER: Yes, sir. The case -- Appeal 
No. 6198 will be deferred until the next meeting which will be the 


March Board meeting. 
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CHAIRMAN SCRIVENER: Any other preliminary thatters? 
Mr. Hannon? 
THE WITNESS TAKES THE STAND. 
MR. WILLIAM HANNON: If you please. In the matter of 
Appeal No. 6198. 


CHAIRMAN SCRIVENER: Yes, sir. 


MR. HANNON: This matter came before your Board last 


month and you very kindly continued it. 

CHAIRMAN SCRIVENER: What is the address of the property? 

MR. HANNON: The address of the property is 1122 - 22nd 
Street, Northwest. This is the Norair variance. 

MR. CLOUSER: That's a use variance? 

MR. HANNON: Yes, sir. I should like first of all to outline 
to you the position and the Board must know that as we see it -- 

CHAIRMAN SCRIVENER: Mr, Hannon, what was the status 
of the case at the end of the hearing? 

MR. HANNON: At the end of the hearing there was a sug- 
gestion that some attention be given to the technical requirements of 
8207.11 -- that is the hardship provision of the code. It is to that 


that I address myself today. I'll be short. 


I want first to present to you so as to be sure that the picture 
is clear a plot plan of the area with particular reference to the 
nonconforming commercial uses that are prevelant up and down the 
street today. 

I want to show you, secondly, Exhibit No. Two, photographs 


of the area and I want to take just a moment to show you these 


photographs, the first of which is the building here (indicating) which 


is the subject area next to the present building. The second isa 
photograph taken from a roof or the top part of the shaded side over 
here on M Street taken from showing the court behind this Norair 
Building. 

MR, DAVIS: Right here (indicating on exhibit) ? 

MR. HANNON: Yes. Now this shows the use of the propert- 
ies and again this photo will show the same thing from a different 
angle. This is a picture of Blackies large packing lot over here at 
the corner of 22nd and M Street which serves Blackies facility. 


(BRIEF OFF-THE-RECORD CONFERENCE BY 
THE BOARD. ) 


MR. HANNON: That court is filled with buildings that carry 
over for commercial activities from the Shade Shop in the rear of 


M Street all the way and down at the residential parcels that are at 


22nd. I want to show you also this plan to further illustrate the 
area's completely commercial use or nonconforming use in that 
square. That's shown in the hatch marks there parking areas availa- 
ble for the users of the building because they are in the same owner- 
ship. 

CHAIRMAN SCRIVENER: Aren't you really arguing for a 
rezoning? 

MR. HANNON: No, we're not. In that respect we do say 
that there is a variance that might be given which would not affect 


adversely any portion of the neighborhood and so that these are 


brought to show that rather than hurt the existing users in the neigh- 


borhood — the complete tearing down and replacing of this old 

building which incidentally we found to be over one-hundred years old 

and which had no stairway from the first to the second floor and 

which has [sic] totally inadequate and dangerous, nonconforming 

stairway from the first floor to the basement and which has inadequate 

facilities for sanitation and in many, many respects fails b conform 

to the housing code, that if permission were granted for a variance 

it would improve rather than in any way harm the surrounding buildings. 
Now we are conscious of the fact too that under 8207 that we 


must show that there is a hardship and that hardship in this case 


consists of two things. First, in depriving the owner of full use of 
the property even for its present zoning and that came about this way. 
Long prior to 1958 -- 

CHAIRMAN SCRIVENER: Pardon me. Lets have it quiet, 
please. 

MR. HANNON: Long prior to 1958 as the records will show 


this little square was commercial and it was during that time that 


these parcels were acquired by the applicant and the building -- the 


Norair Building started and it was originally envisioned in the whole 
area, but because of work being done at the time they could not 
destroy the present building. But their original plan showed the 
inclusion of the use of that and then came 1958 and your present 
zoning. It left this piece as an island as a unique thing in that its 
R-5-D which as you know was designed for and anticipated the 
assembly of sizable pieces and the erection on those pieces of high 
density apartments. Now this property is unique in that it isn't 
susceptible ofthatimprovement. It's bound on the north by the 
alley and, therefore, can't be made a part of any group. Itis 
bound on the south there by the Norair Building which was properly 


erected at the time of its erection. 


I should like to produce Mr. Samperton to testify briefly that 
it would be impossible to improve -- not that we feel that we have to 
prove it mind you -- but it happens to be that it is impossible to 


improve the present lot for the use as R-5-D as contemplated. 


MR. SAMPERTON: My name is John S. Samperton and I 


am an architect at 5 DuPont Circle. 

The property in question is 18 feet wide by seventy two and 
two inches in depth. It is eighteen feet along 22nd Street. | Under 
the zoning regulations for R-5-D you can occupy seventy five percent 
of this lot and I tried to design a high rise apartment house and 
found that it was impossible because we need two means of leoyene. 
We need naturally at least one elevator and this was designed for 
just one elevator. We need to have a five foot corridor and in ad- 
dition to that we need to have at least a three foot hallway within the 
apartment itself. ! 

I tried for over a week to design a useable, liveable high rise 
apartment building and it is impossible to so design one. : 

MR. CLOUSER: Who prepared this exhibit? 


MR. HANNON: That was prepared in Mr. Norair's office. 


MR. CLOUSER: Well, what does it mean? Under "com- 
mercial" what is your interpretation of the word? 

MR. HANNON: Well, I say that is an engineer's and not an 
attorney's designation. 

MR. CLOUSER: We want to know what the uses are? 

MR. HANNON: The uses of the -- 

MR, CLOUSER: Particularly on the east side? 

MR, HANNON: Yes, on the bottom there you have a filling 
station on the corner of 22nd Street and New Hampshire and then 
you come to Norair's office building and then to the subject property 
and to the rear you have cars here and the alley north. This in 
here (indicating on the plat) is improved with 100 year old brick 
houses in bad shape. 

MR, DAVIS: Residences? 

MR, HANNON: Residence, two story. 

CHAIRMAN SCRIVENER: North of the alley? 


MR. HANNON: Yes, north of the alley. Two of which are 


owned by the applicant. He intends to tear them down. 


CHAIRMAN SCRIVENER: But they are being used for 


residential purposes? 


MR. HANNON: Yes. 

Now next to those is the parking lot used in connection with 
Blackies Restaurant and which I might point out that is the corner of 
22nd and M and which is being used from early in the day to late into 
the night. This is not the normal parking lot where people go out at 
six o'clock. It is open as long as the restaurant is open. : On the 
corner as you know is the Shade Shop and across the street we have 
approximately sixty percent of the use for other than R-5-D. 

I will, if I may, take these and fill in the exact uses of these 
properties. NowI have an additional statement but I want to offer 
into evidence Mr. Charles Koones who unfortunately couldn't be here 
and with your permission I will read that statement from Mr. Koones. 


* * * * 


[Mr. Koones' statement, attachment 
3 to Clouser Affidavit (J. A. 18-21) 
was read to Board.] 


Now, that is Mr. Koones letter and -- 


MR. CLOUSER: At present it is a nonconforming use and do 


you have any evidence to show why it can't be used as such ? 
MR. HANNON: Yes, the building itself -- I don't know if 


you went into the building itself, but the building is a firetrap and is 


ahazard, It does not conform to the housing regulations in anyway. 
MR, CLOUSER: Well, that's correctable isn't it? 
MR. HANNON: Sir? 
MR. CLOUSER: Those things are correctable are they not? 


MR. HANNON: Not without tearing or practically tearing 


down the building because this is a hundred year old building and in 


no wise does it -- 

MR, CLOUSER: May I ask how it is being used now? Why 
would the District authorities permit it to be used in that condition? 

MR. HANNON: I frankly do not know other than the fact that 
it is used largely now for plans and drawings in connection with the 
construction of buildings. 

MR. CLOUSER: You mean an architect's office? 

MR. HANNON: Somewhat. He doesn't have architects as 
such but for auxillary purposes. For the most part it is storage for 
the plans -- the many plans that they are using. There are three 
whole rooms filled with the Smithsonian Institution's plans, 

MR. CLOUSER: Well, then apparently he finds good use for 
the property then? 


MR. HANNON: It is not an adequate use at all. 


MR. CLOUSER: Not an adequate, but is used. 

MR, HANNON: It is a storage use for that property which 
doesn't conform in any way. 

MR. CLOUSER: We understand that. 

MR. HANNON: And it isn't a use to its highest zoned pur- 
pose. It's an inadequate use of the area and this Board has held in 
the Hurst case -- : 

CHAIRMAN SCRIVENER: What is that case? 

MR. HANNON: This is the drugstore -- now People's 
Drugstore down on Virginia Avenue and 22nd Street where there was 
improvement on the front of a lot and in accordance with the zoning 
it was inadquately improved and in order to get or allow them to 
improve them -- to improve that to its highest use the Board 


granted a variance in that case. 


MR, CLOUSER: Didn't that involve alley property? Or it 


was that the property couldn't be used for anything at all or something. 
MR. HANNON: It could be used for parking. : 
MR. CLOUSER: Well, that did involve interior land. 
MR. HANNON: Last year with respect to the nonconforming 


use of these buildings in the court behind the residential structure 


and in response to a showing of why it shouldn't be extended the non- 
conforming use -- 
MR, CLOUSER: That was exception. This is a variance. 
MR. HANNON: Again I feel that permitting the parking lot 
in February of last year in Appeal 5842 certainly offers sufficient 
precedent to this Board for the granting of a variance in this case 


because it must have assumed in that case that the establishment of 


that largely commercial activity could not and would not have joined 


this area -- would not have harmed the adjoining area and whether 
or not harm is done -- 

MR. CLOUSER: I don't think that you need be concerned 
about that, we're concerned about the hardship. 

MR. HANNON: Yes, the -- 

MR. CLOUSER: We're talking about within the meaning of 
the law. 

MR. HANNON: Well, as far asI can read your cases and as 
far as I can read the law on the hardship it need not be impossible. 

MR. CLOUSER: We agree with that. 

MR. HANNON: And we have shown that. It is impossible to 


improve this -- 
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MR. CLOUSER: You haven't shown me that it can't be 
used as it is now used. 

MR. HANNON: Well, I have urged you, sir, that it couldn't 
be made to conform. 

MR. CLOUSER: It's still being used. How do you get 
around that? : 

MR, HANNON: I can't answer that. I can't answer why the 


District authorities permit its use. 


MR. CLOUSER: The District authorities will give you all 


the leeway that you need to put that building in shape. 

MR. HANNON: Well, as we read it if we destroy in the 
remodeling of that building more than fifty percent then ie would not 
be able to repair it. : 

MR, CLOUSER: No, that's only in the event of an | "act of 
God" -- fire, explosion or something of that sort. But the law 
itself is very explicite. Nonconforming use may not be enlarged or 
altered or such alterations as required by law. Andas you say the 
building is unsafe then the alterations can be made under the law -- 
within the framework of the present building. 

MR. HANNON: All right, assume for a moment that we did. 


Assuming that we did go in and by the expenditure of $30, 000 or 


$40, 000 repair to make useful the two stories that are there. By 
reason of the fact that this site can't be extended and keep in mind 
that it was conforming until 1958 and there is where we have the 
hardship. This was not brought about by any operation of the owners 
themselves. This is one of the cases where the zoning laws created 


a unique position -- an island that you can't move out on. Now if 


you are going to spend $30, 000 or $40, 000 then -- 


MR. CLOUSER: Well, that's argument and not evidence. 

MR. HANNON: Well, to this extent. That the only use that 
we can put to that piece of property would be the expansion to the 
building next door because we're not permitted to improve it as we 
wish to and if we can't improve to the fullest extent then we prove 
hardship by R-5-D use. 

MR. CLOUSER: We understand. 

MR. HANNON: Thank you very much, gentlemen. 

CHAIRMAN SCRIVENER: Does anyone wish to be heard in 
opposition to this case? Appeal No. 6198 of Norair Engineering? 

NO WITNESSES APPEARED IN OPPOSITION. 
CHAIRMAN SCRIVENER: Thank you, Mr. Hannon. 


* * * * 


[Attachment 15 to Clouser Affidavit] 


Appeal [No. ] 6198 PUBLIC HEARING -- March 20, 1961 


Mr. Clouser: 
I move that the following Orderbe entered: 
ORDERED: 

That the appeal of H. and Annie E. Norair for a variance 
from the use provisions of the R-5-D District and FAR requirements 
of the R-5-D District to permit addition to existing office building 
at 1122 - 22nd Street, N.W., lot 832, square 51, be denied for the 
following reasons: | 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at the 
hearing, the Board was unable to find and appellant was Smale to 
prove that by reason of exceptional narrowness, shallowness or 
shape of the specific piece of property, or by reason of exteational 
topographical conditions or other extraordinary or exceptional 
situation or condition of the property, that the strict application of 
these regulations will result in peculiar and exceptional practical 


difficulties to or exceptional and undue hardship upon the owner of 


said property. The Board further finds that this relief cannot be 
granted without substantial detriment to the public good and without 
substantially impairing the intent, purpose, and integrity of the 
zone plan as embodied in the Zoning Regulations and map. 

(2) The Board finds that the lot in question is a normally 
shaped piece of property having a frontage of 18 feet on 22nd Street 
and a depth of 72 feet plus. The lot contains an area of 1300 
square feet of land area and is rectangular in shape. We find that 
the lot can be used for its purpose, namely, a permitted R-5-D use. 

Mr. McIntosh: I second the motion. Motion carried with 


Mr. Davis dissenting. 


[Attachment 16 to Clouser Affidavit] 


March 21, 1961 
Appeal No. 6198 
Henry Norair 
1118 - 22nd St., N.W. 
Washington, D. C. 
Dear Sir: 


The Board of Zoning Adjustment on March 20, 1961, after 


public hearing held March 15, 1961, denied the appeal of H. and 
Annie E. Norair for a variance from the use provisions of the 
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R-5-D District and FAR requirements of the. R-5-D District to 
permit addition to existing office building at 1122 - 22nd St., N.W., 
lot 832, square 51, for the reasons contained in the Board's Order 
of that date, a copy of which is inclosed for your information. 

Yours very truly, i 

BOARD OF ZONING ADJUSTMENT 

By: 


W.E. CHASE 
Administrative Officer 


[Filed Feb. 5, 1962] 


SUPPLEMENT TO MEMORANDUM OF POINTS AND 


AUTHORITIES IN OPPOSITION TO DEFENDANT'S [sic] 


MOTION TO DISMISS AND IN THE ALTERNATIVE 
FOR SUMMARY JUDGMENT FOR THE PLAINTIFF 


Affidavit of Thornton W. Owen attached hereto. 


AFFIDAVIT 


I, THORNTON W. OWEN, being first duly sworn, depose 


and say: 


I am a licensed real estate auctioneer and appraiser and 


have been engaged in the real estate auctioneer and appraisal 


business in the District of Columbia for over twenty-nine years. 
On January 29, 1962, I inspected premises 1122 Twenty-second 
Street, Northwest, Washington, D. C., situate on Lot 832 in 
Square 51; that I am familiar with the neighborhood on which 

the subject lot and square are located, having been called upon 

to make numerous appraisals therein; that the neighborhood has, 
for some years, undergone a substantial change due to increasing 
commercial, industrial and office building construction; that 
there has been no new residential development on this square or on 
the adjoining squares in the past ten (10) years and that, in fact, 
residential occupancy has diminished dramatically therein; that 
approximately sixty per cent (60 [per cent]) of the adjoining square 
is zoned and used for commercial purposes, as well as a part of 
the square in which the property is located. 


That the building situate on Lot 832 is physically connected 


to the building immediately to the south thereof, which is a modern, 


commercial structure, and that a public alley adjoins Lot 832 to the 
north. That the building at 1122 Twenty-second Street, Northwest, 
is in a dilapidated condition, requiring extensive remodeling to 


meet the requirements of the District of Columbia Housing Code, 


in that, among other things, the building has no stairway from the 


first to the second floor. 

That due to the narrowness of Lot 832, it would not be 
feasible to erect any sort of medium or high density residential 
dwelling; that surrounded by the commercial, industrial and 
office building uses above referred to, the said property would not 
be suitable for residential purposes, regardless of Enproveniene 
any residence at this location would have to be of such proportion and 
price, considering the land upon which it would rest, that the value 
thereof would not be realized from sale or rental; in other words, 
in my opinion, it would be economically disastrous to improve this 
property for residential purposes, it being evident that the property 
will not accommodate a high rise apartment. 


/s/ Thornton W. Owen | 
Thornton W. Owen 


DISTRICT OF COLUMBIA, SS: | 
I, THORNTON W. OWEN being first duly sworn on oath, 
depose and say that I have read over the foregoing Affidavit by me 
subscribed and verily believe the same to be true. 
/s/ Thornton W. Owen 


SUBSCRIBED and SWORN TO before me this first day of 


February, 1962. /s/ Rose M. Fersuiger | 
Notary Public, D. C.' 
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[Filed March 14, 1962] 


ORDER GRANTING MOTION FOR SUMMARY JUDGMENT 
J TION 


This cause came on for hearing on Plaintiff's and Defendants 
motions for Summary Judgment, and the Court, having considered 
the entire record, including the motions, the pleadings, the 
exhibits, and the entire record before the Board of Zoning Adjust- 
ment, including the transcripts of proceedings, and oral argument 
by respective counsel in open Court, the Court having determined 
and concluded that the Plaintiff has shown that by reason of the 
exceptional narrowness of her lot, being 18 feet wide by 72 feet 
long, said exceptional narrowness existing at the time of the 
original adoption of the zoning regulations, and that by reason of 
other exceptional conditions of said property, the strict applica- 
tion of the zoning regulations would result in peculiar and 
exceptional practical difficulties to and undue hardship upon the 
Plaintiff and that, in all respects, Plaintiff has shown the existence 
of conditions warranting the granting of the variance sought, 

AND IT FURTHER APPEARING that such relief can be 


granted without detriment to the public good and without substantial 
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impairment to the intent, purpose and integrity of the zone plan, 


as embodied in the zoning regulations and map, 

AND IT FURTHER APPEARING that the Defendants’ 
refusal to grant Plaintiff's appeal was arbitrary, without reasonable 
foundation, and constituted an abuse of discretion, wherefore, it is 
by the Court this 14 day of March, 1962, | 

ORDERED AND ADJUDGED that: 

1. Defendants' Motion for Summary Judgment be and the 
same is hereby denied, and Plaintiff's Motion for Summary Judgment 
be and the same is hereby granted; and the Defendant members of 
the Board of Zoning Adjustment are hereby ordered to vacate their 
ORDER OF APPEAL [No.] 6198 dated March 20, 1961. : 

2. The Defendant members of said Board are hereby 
ordered to grant, without unnecessary delay, Plaintiff's appeal for 
a variance as provided in Section 8207 of the Zoning Regulations 
of the District of Columbia from the use provisions of the R-5-D 
District to permit an addition to an existing office building now 


located at 1118 - 22nd Street, N. W., on Lot 832 in Square 51. 


/s/ Edward A. Tamm 


OBJECTION JUDGE 


/s/ George H. Clark 
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[Filed April 13, 1962] 


NOTICE OF APPEAL 


Notice is hereby given this 13th day of April, 1962 that the 
Board of Zoning Adjustment and its members: Samuel Scrivener, Jr. i 
Robert O. Clouser, Charles Koones, William F. McIntosh, and 
Arthur P. Davis, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the Order of 
this Court entered on March 14, 1962 in favor of Annie E. Norair 
against said Board of Zoning Adjustment and its members: 
Samuel Scrivener, Jr., Robert O. Clouser, Charles Koones, 


William F. McIntosh, and Arthur P. Davis. 


